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Global Constitutionalism and Necessity: What is the Boundary 

of Personal Liberty? An Empirical Study of Anti-Virus 

Measures in Hong Kong 

 

Kwong-or FU1 

 

In 2020, a global public health crisis was triggered by the spread of COVID-19. Many anti-

virus measures are perceived as a challenge to the liberalist notion of personal freedom and 

liberty. Such values are also prescribed in the Constitutions of many jurisdictions, including 

Hong Kong. In mid-2020, after the Hong Kong Government launched a range of anti-virus 

measures, a broad range of criticisms was ignited. Given Hong Kong’s position as a Common 

Law jurisdiction in East Asia, where stringent measures have been taken against the spread of 

the virus, the conflicts between antivirus initiatives and personal liberty in Hong Kong are 

worth exploring. Even though such conflicts haven’t yet triggered any form of judicial review 

against the Hong Kong Government (as of late 2020), similar cases may be seen in Hong Kong 

or other common law jurisdictions very soon. The issues deserve closer attention and 

monitoring. The issues discussed in this essay may additionally be reflected in other common 

law jurisdictions, such as the United Kingdom. 

 

Adopting the anti-virus measures in Hong Kong as an empirical study, this essay explores the 

relationship between legal regulations and personal liberty—namely, whether there are limits to 

the right of personal liberty under the (Common) Law. It also intends to identify the limitations 

of the social-choice theory which focuses on the well-being of the individuals such as 

“enjoyment, pleasure, and the absence of pain” from the assumptions of rationality and 

 
1  Juris Doctor Candidates and Research Assistant (2021), School of Law, City University of Hong Kong; 
Research Assistant (2021), Department of Sociology, University of Hong Kong; Email: 
fukwongor@gmail.com. This article was written and edited in late-2020/early-2021, data and statistics 
cited may not be timely given the rapid development of the Covid-19 pandemic. The author is grateful 
to the editors at SOAS Law Journal. All opinions and mistakes are solely those of the author.  
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generalised Utilitarianism2 but neglected the complexity of human tendency and ‘irrationality’. 

Furthermore, what is the legitimate aim of the restrictions to personal liberty, and how  

can they be justified in the extreme circumstances of a public health emergency? If such 

restrictions are legitimate and justifiable, is it possible that a controlling mechanism can be 

developed to monitor such restrictions and their by-products, regarding, for example, the 

infringement of privacy? 

 

This essay approaches the above questions from the perspective of the Common Law principle of 

Proportionality (otherwise known as the Test of Necessity), the Foucauldian notion of 

knowledge-power, and the school of thought of Erich Fromm. It also addresses the ‘debate’ 

between philosopher Slavoj Žižek and Agamben in relation to state reactions to Covid-19.  

 

This essay does not purport to search for any subtle replacement of the underlying analogical or 

dichotomous ideology from within the legal system, but rather to open the gate of any possible 

solution within the legal framework when there are prima facie conflicts between two normative 

values. Thus, it seeks to ask a more thorough question: Would the public health crisis in 2020 

trigger a new regime of global constitutionalism, similar to that of the anti-terrorism discourse 

reproduced in early-2000? Would the anti-virus measures eventually be absorbed with the anti-

terrorism measures in restricting the personal liberty of ordinary citizens, such as strict 

security checks and virus testing/isolations? 

 

 

 

 

 

 

 

 

 
2 Charles Blackorby, Walter Bossert and David Donaldson, ‘Utilitarianism and the Theory of Justice’ in 
K. Arrow, A. Sen and K. Suzumura (eds), Handbook of Social Choice and Welfare (Elsevier 1999).  
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Introduction 

 

The Covid-19 pandemic in East Asia spread across the world since early 2020, with more 

than 1.3 million deaths and nearly 60 million confirmed cases as of November 2020.3 The 

deadly virus has greatly undermined the public healthcare system in many developed 

countries such as the United States and the United Kingdom, and even more so in less 

privileged developing countries.4 

 

Hong Kong, a semi-autonomous region under the sovereignty of China, reported the first 

Covid-19 infection case in late January 2020.5 The Hong Kong Government sought to resolve 

the increasingly worsening problems by targeting high-risk groups, such as taxi drivers, to 

conduct the virus testing in July 2020.6 

 

Later, in September, the Hong Kong Government launched the non-compulsory mass virus 

testing scheme. The Chief Executive of Hong Kong, Ms. Carrie Lam, said that such a scheme 

could help the city to fight the epidemic and speed up the resumption to normal life.7 

 

The government’s move soon ignited criticisms from Hong Kong’s pro-democracy union of 

health care workers as well as pro-democracy activists who argued that such measures were 

not the most efficient way to contain the virus and that the DNA samples may be sent to 

Mainland China for manipulative purposes.8 Some commentators observed that the 

 
3  ‘Covid-19 pandemic: Tracking the global coronavirus outbreak’ (BBC, 20 November 2020). 
<https://www.bbc.com/news/world-51235105> accessed 1 September 2021. 
4  Yasmeen Serhan, ‘Where the Pandemic is Only Getting Worse’ (The Atlantic, 6 August 2020) 
<https://www.theatlantic.com/international/archive/2020/08/coronavirus-pandemic-developing-
world/614578/> accessed 1 September 2021. 
5  Rebecca Klar, ‘Hong Kong Confirms First Coronavirus Case’ (The Hill, 22 January 2020) 
<https://thehill.com/policy/healthcare/479315-hong-kong-confirms-first-coronavirus-case> accessed 1 
September 2021. 
6  Gigi Choy, ‘Hong Kong third wave: taxi drivers to receive free coronavirus tests’ (SCMP, 17 July 2020) 
<https://www.scmp.com/news/hong-kong/health-environment/article/3093525/hong-kong-third-wave-
taxi-drivers-receive-free> accessed 1 September 2021. 
7  Zen Soo, ‘Hong Kong begins mass testing for virus amid public doubts’ (American Press, 1 September 
2020) <https://apnews.com/article/5eb19447c24ac7745f7505c1c4ecce3b> accessed 1 September 2021. 
8  Yulina Talmazan & Justin Solomon, ‘Hong Kong starts mass coronavirus testing as critics urge 
boycott’ (NBC, 1 September 2020) <https://www.nbcnews.com/news/world/hong-kong-starts-mass-
coronavirus-testing-critics-urge-boycott-n1238949> accessed 1 September 2021. 
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underlying distrust from Hong Kong society towards their government is due to the 

perception of an “authoritarian reality” in the territory.9 In November, the Hong Kong 

Government published the Prevention and Control of Disease (Compulsory Testing for 

Certain Persons) Regulation (Cap. 599J)10 which provides a legal framework for the 

government to require certain categories of persons to undergo Covid-19 testing, and 

specified medical practitioners to require symptomatic patients to undergo Covid-19 

testing.11 

 

The above disputes have inspired us to reflect on the following questions: whether the Basic 

Law12 and other legislations in Hong Kong protected the fundamental rights of freedom and 

liberty. If so, under what circumstances can the government exercise legitimate power to 

impose measures restricting such fundamental rights within the current legal framework? 

Furthermore, if a public health emergency and restrictions can be legitimised by justifiable 

grounds, would it still be held unconstitutional? Finally, what are the limitations to the 

rights of personal freedom and liberty from a philosophical perspective? Are such concepts 

mere delusions and myths?  

 

The central aims and limited contributions of this essay are to sensitise the discussions and 

thoughts on a few of the crucial questions which, the author believes, are of great importance 

in the contemporary socio-legal arena: (1) Should more discretions and powers be vested on 

the State by widening the flexibility of the current constitutional framework in an 

emergency? (2) Or, alternatively, should we continue to impose stricter constitutional 

countermeasures against the powers and discretions exercised by the government/central 

authority/public authority? (3) Can we engineer a new (alternative) regime of governance, 

protected, and empowered by the constitution, to reinforce and shape a better society?  

 

 
9  Mary Hui, ‘Beijing’s push for mass Covid testing in Hong Kong commits the cardinal sin of public 
health’ (Quartz, 25 August 2020) <https://qz.com/1895851/why-hong-kongers-are-suspicious-of-
universal-covid-19-testing/> accessed 1 September 2021. 
10 ‘Prevention and Control of Disease (Compulsory Testing for Certain Persons) Regulation gazetted’ 
(Government of Hong Kong Special Administrative Region) 
<https://www.info.gov.hk/gia/general/202011/14/P2020111400767.htm> accessed 1 September 2021. 
11 ibid. 
12  The Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China 
(Adopted at the Third Session of the Seventh National People’s Congress on April 4, 1990). 
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In relation to the Common Law principle of the proportionality test in the context of Hong 

Kong’s anti-virus measures, references will be made to how the proportionality test was 

applied by the Hong Kong Court of Final Appeal in Hysan Development Co Ltd and Others v 

Town Planning Board (FACV No. 22 of 2015)13 as theorised by other legal scholars in this area 

of law. Theoretically, instead of focusing on the aspect of human dignity, the normativity of 

proportionality, and the debate over balancing,14 this essay will go further and analyse anti-

virus measures as a restriction on personal liberty with reference to Erich Fromm’s concept 

of “Freedom”.  

 

The Principle of Proportionality  

 

The Principle of Proportionality is perceived as originating from the Magna Carta, which 

provided that there should be different weightings between “serious” and “less serious” 

crimes committed.15 With the gradual development of this area of the law, the principle has 

been largely evolved as an important concept in Constitutional Law, which has been applied 

in many public law cases.  

 

Yet, as legal scholar Kai Möller rightly noted, it is only in recent decades that the principle 

has been critically formulated and backed with theoretical backdrops by theorists.16 

According to Möller, the proportionality test is largely concerned with “balancing” between 

competing rights and interests, so that policy interference can be justified in four 

dimensions, namely: “legitimate goal”, “suitability”, “necessity” and “balancing”.17 For the 

measures to be applicable, it should be rested upon legitimate grounds, and should be no 

more than that which is necessary to avoid placing overly heavy costs on the individual.18 

 

 
13 Hysan Development Co Ltd and Others v Town Planning Board [2016] 9 HKCFAR 372.  
14  Grant Hopcroft (ed.), Proportionality and the Rule of Law (Cambridge University Press, 2014). 
15 Craig S. Lerner, ‘Does the Magna Carta Embody a Proportionality Principle?’ (2015) 25(3) George 
Mason University Civil Rights Law Journal. 
16 Kai Möller, ‘Proportionality: Challenging the Critics’ 10(3) (2012) International Journal of 
Constitutional Law 709. 
17 ibid. 
18 ibid.  
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The theoretical framework of the proportionality test has been contributed to by many other 

legal scholars, such as Robert Alexy, who sought to rely upon a theory of proportionality 

that is both formal and substantive.19 According to the model and theoretical framework by 

Alexy, there are two categories of the methodology of proportionality as adopted in the 

context of the legal system, the first one being “descriptive or empirical” while the other is 

“broadly analytical”.20 Within the principle of proportionality (Verha ̈ltnisma 

̈ßigkeitsgrundsatz), there are three sub-principles, the first one being “of suitability”, the 

second “of necessity”, and the third “of proportionality in the narrower sense”.21 

 

Put simply, the first sub-principle “of suitability” indicates that the means taken by the 

government, which is likely to be considered as an infringement of personal 

rights/freedoms, should be of a certain degree of suitability for promoting its proposed 

outcomes and consequences. 22 During the current public health crisis, such restrictive 

measures taken by the government should be intra vires and particularly aimed at the 

intended objectives. If such measures are not capable of promoting or achieving such 

objectives, it should be considered not “suitable”, thus rendering the test inapplicable. The 

second sub-principle, “of necessity”, indicates that the means taken by the government 

should be some sort of “last resort”, and if there are other attainable and viable 

solution/measures which are “less intensively interfering”,23 such alternative 

solutions/measures should be taken.  

 

In the current situation, if there are several ways to control the virus from widespread 

infections, the restrictive measures would only be relied upon as a last resort, according to 

the sub-principle “of necessity”. The third sub-principle, “of proportionality in the narrower 

sense” indicates that there should be balances between two colliding principles. On the 

actual operation of the doctrine of proportionality, Alexy referred to “purely formal theory” 

as “empty” while “purely substantive theory” was “vulnerable to error for reasons of lack 

 
19 Robert Alexy, Proportionality and Rationality’ in Vicki C Jackson and Mark Tushnet (eds), 
Proportionality: New Frontiers, New Challenges (Cambridge University Press 2017). 
20 ibid.  
21 ibid. 
22 ibid. 
23 ibid.  



 

 
 

  

149 

of conceptual clarity, lack of system, and lack of argumentative conclusiveness”.24 Thus, a 

better model of the doctrine should be embedded with both the elements of “forms” and 

“substances”. 

 

The relationship between policy considerations and “human rights”, can be realised as 

“…the fact that you have a right to do as you please do not mean that a law prohibits you from 

murdering another person is violating your rights”25: the mere interference of public/private 

activities by the state would not be a strong indication of an unjust violation of rights per se, 

but such interference requires stronger justifications.  

 

In a narrower sense, such stronger justifications may be seen in circumstances where one’s 

behaviours are more or less affecting other members of the public, requiring the legal 

mechanism to weigh out and balance between the prohibitions of certain acts and the 

freedom of behaving in certain ways.26 It is also important to consider the fact that 

reasonings and justifications of any infringement of rights are more or less practical 

concerns, and that “Judges do not interpret rights, they assess justifications”.27  

 

In the current schemes of anti-virus restrictive measures, the protection of the lives of 

millions of people and reducing the spread of the virus may be the most legitimate aim, in 

turn serving as a protection of human rights in a wider sense by avoiding longer-term 

economic recession and massive infections.28 As such, the allegations that the restrictive 

measures are infringing upon the so-called personal freedom of choice and decisions may 

lose their grounds when confronted with the necessity of limiting liberty of movement and 

necessity of implementing of mandatory virus-test schemes.  

 

 
24 ibid.  
25 Mattias Kumm, ‘Is the Structure of Human Rights Practice Defensible?’ in Vicki C Jackson and Mark 
Tushnet (eds), Proportionality: New Frontiers, New Challenges (Cambridge University Press, 2017). 
26 ibid.  
27 ibid.  
28 ‘COVID-19 restrictions and the effect on human rights’ (Equality and Human Rights Commission, 22 
September 2020) <https://www.equalityhumanrights.com/en/our-work/news/covid-19-restrictions-and-
effect-human-rights> accessed 1 September 2021. 
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Yet, the proportionality test, as a doctrinal principle, relies heavily upon constitutional 

grounds. In other words, in order to investigate the relationship between the test and its 

potential indications, it requires one to not only look at the internal mechanism of the test 

(such as the above sub-principles) but also consider the underlying ideological 

connotational and justifications.     

 

Protections of rights, freedom, and liberty in Hong Kong  

 

As in many other advanced Common Law jurisdictions, Hong Kong has protected the 

fundamental human rights of the city’s residents by way of statutory promulgation and 

binding court precedents. Such constitutionally protected rights and freedoms are also 

subject to the proportionality test which serves as a dominant doctrine for judicial review.29  

 

Before turning to the court cases, this section critically examines the protections of the rights 

to freedom and liberty in Hong Kong) from a textual and legal perspective. Art. 4 of the 

Hong Kong Basic Law30 stipulates that the Hong Kong Government should safeguard the 

freedom of the residents in Hong Kong. Further, regarding the freedom of speech and 

expression, Art. 27 provides that such freedoms, together with the freedom of the press, 

association, assembly, procession, demonstration, and strike, are all protected under the 

Basic Law.31  Additionally, Art. 31 and 32 respectively provide that the freedom of 

movement, as well as conscience and religion, are protected under the Basic Law 

respectively.32 In particular, with regards to personal liberty, Art. 28 provides that no Hong 

Kong resident will be subject to arbitrary or unlawful restrictions.33  

 

Another important legislation that safeguards the fundamental rights and freedoms of 

Hong Kong residents is provided in the Hong Kong Bill of Rights Ordinance (Cap. 383).34 It 

 
29  Ariel L. Bendor & Tal Sela, ‘How Proportional is Proportionality?’ 13(2) (2015) International Journal of 
Constitutional Law 530. 
30 The Basic Law of Hong Kong (n 12) art 4.  
31 ibid art 27. 
32 ibid arts 31, 32.  
33 ibid art 28.  
34 Hong Kong Bill of Rights and Ordinance (Cap. 383). 



 

 
 

  

151 

is under the Bill and Art. 39 of the Basic Law35 that the International Covenant on Civil and 

Political Rights (ICCPR)36 is incorporated into the laws of Hong Kong.   

 

Some commentators are of the opinion that the incorporation of the ICCPR into the laws of 

Hong Kong allows for a universal standard for the protection of human rights to be achieved 

therefore preventing restrictions on rights by the public powers.37 

 

In addition to the protection of liberty and rights, Part I, Art. 5 of the Bill38 provides that 

derogation from the Bill is allowed if “Public Emergencies” (where the nation is under 

threat) are officially proclaimed. Such “Public Emergencies”, as provided under the Bill, do 

not provide for situations where there is discrimination solely based on the grounds of “race, 

colour, sex, language, religion or social origin”. Here, one could critically ask whether public 

health crises, such as the Covid-19 pandemic which has caused millions of deaths and 

infections worldwide, can be considered legitimate grounds to constitutionally categorise 

itself a “public emergency”? If so, to what extent should such restrictions on personal liberty 

and freedom take place? And if not, what are the parameters for determining the limits to 

personal liberty and justifications for governmental restrictions within the legal framework 

of Hong Kong?  

 

According to Professor Aharon Barak, the boundaries of the constitutional rights and 

limitations imposed upon its realisation by law are distinguished in the sense that the scope 

of the former is determined whilst the latter is to be examined based on the degree of 

protection provided by the legal system.39 

 

 
35 The Basic Law of Hong Kong (n 12) art 39.  
36 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 
March 1976) 999 UNTS 171 (ICCPR). 
37  Prof. Johannes Chan SC and Prof. Dr. Christine Kaufmann, Comparative Constitutional Law – The 
Protection of Human Rights under the Hong Kong Basic Law (University of Zurich 2008) 
<https://www.ivr.uzh.ch/dam/jcr:ffffffff-ec76-c8f9-ffff-ffff9e8d0d07/Furrer_Nicole.pdf> accessed 1 
September 2021. 
38 Hong Kong Bill of Rights and Ordinance (Cap. 383) pt 1, art 5.  
39  Aharon Barak, Proportionality: Constitutional Rights and Their Limitations (Doron Kalir (tr), Cambridge 
University Press 2012). 
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After identifying restrictions on personal liberty as prescribed by the Constitution, it is 

crucial to consider whether such measures carry the proportionality stricto sensu element.40 

Such proportionate limitations are usually compatible with rights other than matters 

concerning national security, territorial integrity or public safety, the prevention of disorder 

or crime, protection of health or morals, and the reputation or rights of others (see Art. 10(2) 

of the European Convention for the Protection of Human Rights and Fundamental 

Freedoms).41  

 

To assess how the proportionality test operates in real-world court cases, this article now 

turns to analysing Hysan Development Co Ltd and Others v Town Planning Board (FACV No. 

22 of 2015)42 as heard by the Hong Kong Court of Final Appeal in 2016. 

 

The Hysan case 

 

Hysan Development Co Ltd and Others v Town Planning Board (FACV No. 22 of 2015)43 was a 

landmark case in which the Hong Kong Court of Final Appeal considered whether Art. 6 

and Art. 105 of the Basic Law44 in relation to the protection of private property rights are 

constitutionally bound to abide by the planning restrictions laid down by the public 

authority.45 The facts of the case can be summarised briefly as follows: Hysan Development 

Company Limited group owned extensive and substantial properties in various sites in 

Hong Kong. While the Hong Kong Town Planning Board imposed certain planning 

restrictions on its property development project to facilitate air ventilation and pedestrian 

traffic flow, the Hysan group refused to follow such restrictions and brought forward 

judicial review proceedings to challenge the decisions made by the Planning Board.  

 

 
40 ibid. 
41 European Convention for the Protection of Human Rights and Fundamental Freedoms [1950] art 10(2). 

42 Hysan (n 13). 
43 ibid.  

44 The Basic Law of Hong Kong (n 12) arts 6, 105.  
45 The Hysan case has been followed by many other similar cases later, the most recent one is Cheung Ka 
Ho Cyril and others v Securities and Futures Commission [2020] HKCFI 270, the court confirmed the power 
of the authority in investigating potential financial misconduct as proportionate.  
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Represented by Lord Pannick QC, the Hysan group’s central arguments against the 

restrictions were based on the grounds that such measures by the authority were 

disproportionate and thus unconstitutionally infringed the property rights as enjoyed by 

the Hong Kong citizens and contravened Art. 6 and Art. 105 of the Basic Law which aims to 

preserve Hong Kong’s capitalist economy.46 In the assessment of the legitimacy of such 

measures and restrictions taken by the authority, it is crucial to rest upon the grounds that 

they are proportionate and in compliance with the appropriate standards per the 

considerations of the Court. 

 

In doing so, the Court distinguished two categories of constitutionally guaranteed rights, 

namely, (I) Absolute rights, such as the prohibition against torture and cruel, inhumane or 

degrading treatment. For these kinds of rights, the Court is of the opinion that there is no 

room for the proportionality analysis. On the other hand, (II) Guaranteed rights that are not 

absolute and may be limited by restrictions.  

 

The Court moved on to formulate a four-step approach to carry on the proportionality test—

distinguished from the normally used three-step approach47:  

 

Whether those restrictions pursue a legitimate aim;  

Whether they are rationally connected with achieving that aim;  

Whether they represent a proportionate means of achieving that end;  

Weighing the detrimental impact of the restrictions against the social benefits 

gained. 

 

Regarding the first two requirements: the legitimate aim and rational connection, how did 

the Court conclude that such restrictions were legitimate?  

 
46 See Hysan Development Company Ltd and ors v.s. Town Planning Board and ors (FACV Nos 21 
& 22 of 2015) (FACV No. 21 of 2015), para. 24: “Lord Pannick QC appearing for the Board, supports the Court 
of Appeal’s conclusion. He submits that art 105 is merely 'a continuity provision' aimed at preserving Hong 
Kong’s capitalist economy and, like the Court of Appeal, lays emphasis on the words 'in accordance with law'. 
Indeed, Counsel accepts that if that phrase had been absent, there would be no basis for contending that arts 6 and 
105 are not engaged.” 
47 See Mok Charles v Tam Wai Ho ((2010) 13 HKCFAR 762); Official Receiver v Zhi Charles ((2015) 18 
HKCFAR 467). 
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Their Lordships investigated the policy intent of such restrictions. The court believed the 

authority was in good faith and that they promoted, “the health, safety, convenience and 

general welfare of the community”. As held by the Court “[they] obviously involve 

legitimate aims”.48 

 

Mentioning the last two requirements, the court cited several UK cases, including the Bank 

Mellat case,49 and R (on the application of Lord Carlile of Berriew QC) v Secretary of State,50 and 

concluded that they could be reduced to a fundamental question: “Do the ends justify the 

means?” 

 

One should critically and immediately spot that the Court’s approach was rather utilitarian, 

in the sense that the justifications of the means were the ends themselves, rather than any 

inherent merits or advantages that the means carried.  

 

The Court later mentioned that the gist of such justification is “fair balance”,51 meaning 

equal weighting between the demands of the general interest of the community and the 

protection of the fundamental rights of the individual.  

 

As the decision-maker is in a better place to assess what is in the public interest, the decision 

of the Court to emphasise the decision makers’ views on the promulgation of the measures 

is of great importance for both the analysis of this essay and the judicial development in 

Hong Kong. The decision-maker’s position is corroborated by its special access to 

 
48  See Hysan Development Company Ltd and ors v.s. Town Planning Board and ors (FACV Nos 21 & 22 of 
2015) (FACV No. 21 of 2015), para. 55: “…the exercise of its town planning powers 'with a view to the 
promotion of the health, safety, convenience and general welfare of the community' which obviously involve 
legitimate aims…” 
49  Bank Mellat (Appellant) v Her Majesty's Treasury (Respondent) (No. 1) [2013] UKSC 38 [2014] AC 700. 
50  R (on the application of Lord Carlile of Berriew QC) v Secretary of State for the Home Department [2014] 
UKSC 60 [2015] AC 945. 
51 See Hysan Development Company Ltd and ors v.s. Town Planning Board and ors (FACV Nos 21 & 22 of 
2015) (FACV No. 21 of 2015), para. 69: “…But relevantly for present purposes, 'fair balance' has been given a 
meaning reflecting a fourth step which mandates striking a fair balance 'between the demands of the general 
interest of the community and the requirements of the protection of the individual’s fundamental rights'…” 



 

 
 

  

155 

information, special expertise, and by the assessment of competing—and possibly prior—

claims for scarce resources.52 

 

As such, one should critically, and immediately, spot the similarity between the court’s 

reasoning and the Foucauldian notion of power-knowledge/knowledge-power. As argued 

by Foucault, there are interconnections of discourse and practice, with knowledge and 

power.53 Foucault unmasked the concept of “sexuality” from the heterogeneous ensemble 

of “discourse, institutions, architectural forms, regulatory decisions, laws…”.54 A huge and 

intricate web of knowledge-power is formulated leaning to the dominant discourse within 

the power relations, which is diffused throughout the multi-disciplinary mechanisms and 

techniques.55  

 

Back to the analysis of this essay, following the logic of the Court’s reasoning in the Hysan 

case56, when considering whether such measures taken by the authority are proportionate, 

the Court rested upon the “knowledge” of the authorities themselves, claiming that they 

were in a better position to evaluate the proportionality of the measures as they are 

“empowered” by the resources available to them.57 

 

As such, one should step back from the liberalist’s subtle and contentious stance that, 

“Power tends to corrupt and absolute power corrupts absolutely”,58 and dialectically see 

that the powerful side will use its power to make decisions for its own benefit or that of the 

society. 

 

 
52See Hysan Development Company Ltd and ors v.s. Town Planning Board and ors (FACV Nos 21 & 22 of 2015) 
(FACV No. 21 of 2015), para. 116: “…Court may for instance, be satisfied that he had special access to 
information; special expertise in its assessment; or an overview enabling him to assess competing and possibly 
prior claims for scarce resources…” 
53 Marianne Constable, ‘Foucault & Walzer: Sovereignty, Strategy & the State’ (1991) 24(2) The 
University of Chicago Press Journals 269-293. 
54 Colin Koopman, Genealogy as Critique: Foucault and the Problems of Modernity (Indiana University Press 
2013). 
55 Erica Susser, Foucault and Education: The Punitive and Disciplinary Societies (Doctoral Dissertation, 
Arizona State University 2016). 
56  Hysan (n 13). 
57 See Hysan Development Company Ltd and ors vs Town Planning Board and ors (FACV Nos 21 & 22 
of 2015) (FACV No. 21 of 2015), para. 116. 
58 Letter from Lord Acton to Bishop Mandell Creighton (1887). 
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Therefore, it is argued that because of the authority’s advantageous position we should be 

utilising rather than criticising their “knowledge” for “legitimate aims”. Applying such a 

notion to the current Covid-19 crisis would lead us to a question of balance between 

Common Sense and special knowledge: Aren’t medical experts in an advantageous position 

to claim which kinds of measures are necessary or not? And if such opinions from medical 

experts are worth paying attention to, it is also self-evident that we should step away from 

a reasonable person’s standard of personal liberty by preferring the medical experts’ standard 

of personal liberty amid the public health crisis.  

 

When applying the proportionality test to our present predicament of whether there should 

be restrictive measures on personal freedom and liberty, one can arguably see that they are 

not only legitimate but also necessary.  

 

Regarding the first two requirements of the legitimate aim and rational connection, in Hong 

Kong, Microbiologist Professor Yuen Kwok-yung recommended in early October 2020 that 

the authorities should consider compulsory virus testing as early as the beginning of the 

fourth wave of the virus outbreak.59 The legitimate aims are clear and simple: to cut off the 

spread of the virus and resume daily activities as soon as possible. In the application of the 

legitimate aims, the authority relied upon the Haysan case and “The promotion of the health, 

safety, convenience and general welfare of the community”,60 stating that anti-virus 

measures are rationally connected and in fact highly practical. It is perhaps more crucial to 

consider the fourth requirement of the assessment, namely the detriment deriving from the 

impact of the restrictions being justifiable by the social benefit gained. 

 

It is needless to restate how healthcare systems around the world are fighting the virus to 

allow both the economy and our daily lives to resume as soon as possible. Such social 

benefits gained would inevitably override any other normative values claimed. Therefore, 

 
59 ‘Officials urged to begin mandatory virus testing’ (The Standard, 13 October 2020) 
<https://www.thestandard.com.hk/breaking-news/section/4/157277/Officials-urged-to-begin-
mandatory-virus-testing> accessed 1 September 2021. 
60 See Hysan Development Company Ltd and ors v.s. Town Planning Board and ors (FACV Nos 21 & 22 of 
2015) (FACV No. 21 of 2015), para. 55: “…the exercise of its town planning powers 'with a view to the 
promotion of the health, safety, convenience and general welfare of the community' which obviously involve 
legitimate aims…” 
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by applying the proportionality test, it is more likely that such measures will be considered 

justifiable on the grounds that there are indeed legitimate aims, and rational connections 

between the restrictions and such aims. Lastly, the detriment (if any) is also overridden by 

the overall social benefits gained.  

 

The problems unsolved 

 

And yet, the plot is never that simple and straightforward. Theoretically, according to 

Professor Vicki C. Jackson, promoting case-by-case proportionate conduct of the 

government or other institutional organs may not be the best approach when considering 

the formal application of a categorical rule.61 

 

Further, as rightly noted by Professor Ariel L. Bendor, the proportionality test is highly 

subjective and vague in the realm of calculating the legitimacy of measures which limit 

personal liberty, mainly because of the difficulties of incommensurability and intuition-

driven criteria.62 

 

From a jurisprudential perspective, some problems remain unsolved. The disputes around 

imposing such measures to restrict individuals’ personal liberty cannot be justified by the 

legal system per se because the values of freedom and social benefit are weighted differently 

by the Courts and the people.63 

 

According to formalist liberalists, personal freedoms are of utmost importance and can 

never surrender or be subject to the authority of the government.64 As to the Italian 

 
61  Vicki C. Jackson, ‘Constitutional Law in an Age of Proportionality’ [2015] The Yale Law Journal 3094. 
62  Ariel L. Bendor & Tal Sela, ‘How Proportional is Proportionality?’ 13(2) (2015) International Journal of 
Constitutional Law 530. 
63  Tim Hamlett, ‘To test or not to test? That is not a political question’ (HKFP, 29 August 2020) < 
https://hongkongfp.com/2020/08/29/to-test-or-not-to-test-that-is-not-a-political-question/> accessed 1 
September 2021. 
64  Hong Kong health workers, activists urge boycott of mass testing’ (Reuters, 30 August 2020) 
<https://www.reuters.com/article/us-health-coronavirus-joshua-wong/hong-kong-health-workers-
activists-urge-boycott-of-mass-testing-idUSKBN25Q0E0> accessed 1 September 2021. 
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philosopher Giorgio Agamben, the “frantic, irrational, and absolutely unwarranted” 

emergency measures are a “disproportionate response” in the governing paradigm.65  

 

One should also critically see that the Court’s ruling in upholding the power and knowledge 

of the authority would inevitably create problems like those identified by Alexander Bickel 

in the predicament of the Counter-Majoritarian Difficulty debates in the United States.66 

 

Such debates mainly question the legitimacy of unelected judges to override the “majority 

will” of the representative institutions by exercising their rights and powers in judicial 

reviews brought against the authorities.67 

 

Therefore, if the Court’s reasoning is based on the self-explained, specific knowledge which 

legitimises the authorities to impose such measures depriving constitutionally protected 

freedoms, it may ignite another round of distrust towards effective governance and be a 

circular argument. And in considering the boundaries of personal liberty regarding the 

proportionality test, the conflict between the normative values of personal freedom and 

authoritative control remains unsolved.  

 

Even adopting the Foucauldian notion of Governmentality to analyse the intricate 

techniques of governance,68 and viewing such measures as ditheism-neutral, it would 

inevitably be attacked by critics who contend that such arguments are against the rule of 

law and that, through these, laws are reduced to a mere tool of governance manipulated 

arbitrarily by the dominant agent in power.69 

 
65 Slavoj Žižek, Pandemic! COVID-19 Shakes the World (OR Books, 2020). 
66  Alexander Bickel, The Least Dangerous Branch (Yale University Press 1986). 
67  Mauro Arturo Rivera, ‘The counter-majoritarian difficulty: Bickel and the Mexican case’ 3 (2010) 
Mexican Law Review 25. 
68  For Foucault, disciplinary institutions operate by 1. Functional inversion of disciplines (now they 
produce, not repress, things), 2. Swarming of disciplinary mechanisms (interlocking of institutions), 3. 
State-control of mechanisms of discipline (the rise of the police-state, the night-watchman state, the 
welfare state). The State doesn’t originate these mechanisms, but they play a key role in their 
promulgation. See Stephen Shapiro, ‘Michel Foucault’s Discipline & Punish: The Birth of the Prison 
Reader/Workbook’ (Course material of the University of Warwick, 2002) 
<https://warwick.ac.uk/fac/arts/english/currentstudents/undergraduate/modules/fulllist/second/en229/
marxfctintros_/foucault_reader.pdf> accessed 1 September 2021. 
69  Jiang Shigong, 超越法學的視角 [Beyond the Horizon of Law] (Peking University Press 2004) ‘How to 
Explore the Chinese Path to Constitutionalism?’ 40(2) (2014) Modern China 196. 
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Alternatively, even if we adopt the renowned philosopher John Rawls’ liberalist political 

theories,70 should the Court consider societal values against the private interest of particular 

groups, the ‘veil of ignorance’ would inevitably be cut through.  

 

Thus, one should critically see that a mere utilitarian approach hovering above the 

majority/minority calculations is outdated and insufficient to respond to the contemporary 

issues of the socio-political arena. Specifically, there may be other factors that should be 

considered other than cost-benefit analyses. 

 

In the dominant liberalist discourse, the normative concept of ‘public emergencies’ would 

be deemed as a perfect excuse for authoritative governance71—not in the sense that there are 

unquestioned concentrations of powers but that the organs holding public powers are not 

acting in the best interests of the public. Thus, it is necessary to approach the matters from 

a socio-legal approach by analysing the underlying conflicts between personal liberty, 

freedom, and mass restrictive measures.  

 

Erich Fromm’s notion of Freedom 

 

In The Plague, Albert Camus narrated the feelings of the main character when they—or we, 

during the COVID-19 pandemic—were in the middle of a horrific plague, “I have no idea 

what's awaiting me, or what will happen when this all ends. For the moment I know this: there are 

sick people and they need curing”.72  

 

The public health crisis triggered by the Covid-19 pandemic serves squarely as the 

illustration of how an individual escapes from overwhelming anxiety due to complete 

isolation from the outside world. 

 
70  John Rawls, A Theory of Justice (Harvard University Press 1971).  
71  For example, A state of exception (German: Ausnahmezustand). It is a concept introduced in the 
1920s by the Nazi jurist Carl Schmitt, like a state of emergency (martial law) but based in the sovereign's 
ability to transcend the rule of law in the name of the public good. See Marc de Wilde, ‘Locke and the 
State of Exception: Towards a Modern Understanding of Emergency Government’ 6(2) European 
Constitutional Law Review (2010) 249. 
72  Albert Camus, The Plague (UK: Vintage, 1991). 
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The fear one feels during the plague, or a global pandemic is partially due to the failure of 

the government or other authoritative organs’ role as the preventative agents and their 

inability to guarantee public goods.73 Quarantine can be as horrible as the virus itself, 

loneliness and isolation can amount to a great degree of hopelessness and helplessness—in 

our age, complete isolation may also be perceived as one without internet connection or 

otherwise a complete cut-off with outsiders.  

 

The intersection of Psychology and Law 

 

In Escape from Freedom, Erich Fromm pondered over the nature and definition of freedom. 

In contrast with the dominant notion of freedom of his time, during World War II, Erich 

Fromm developed the concept of “Negative Freedom”, which is to be defined as subjecting 

human beings to a status of isolation, powerlessness, alienation, and loneliness creating 

overwhelming anxiety.74 Human beings are inclined to search and recur to secondary 

strength to fulfil their lack of security and be able to make decisions for themselves.75  

 

According to Fromm, human subjects’ drive for self-preservation and desire to avoid 

isolation is to be attributed to the escape from absolute nihilism through the deconstruction 

of higher values, such as God, which Nietzsche referred to as the crisis of nihilism.76 

 

Thus, for Fromm, the main and uneasy part of formulating a better model of freedom and 

liberation is the ability to authentically unite with others without subordination to 

compulsive external actors; a shift from the prevention of the arbitrary power of the “rulers” 

to the formulation of “genuine/positive freedom”.77 

 

Applying the above understanding of the nature of freedom into the current studies and 

analysis of this essay, it is not surprising to see why people in Hong Kong refused to subject 

 
73  Jacob Winter, ‘Freedom from Fear: A New Paradigm for Human Security”’ 10(3) (2014) Undercurrent 
40. 
74  Erich Fromm, Escape from Freedom (Ishi Press 2011). 
75  ibid. 
76  Michael Allan Gillespie, Nihilism Before Nietzsche (University of Chicago Press, 1996). 
77  ibid.  
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and subordinate to authority despite medical evidence showing that restrictive measures 

taken to stop the spread of the virus are in fact effective. It is not that they are in fear of 

subjecting themselves to authority, but quite the contrary. It is because of such fear itself of 

losing the freedom they constantly search for. They strike down external authorities—that 

is, ignore the internal mechanisms that limit or undo the external freedoms that they have.78 

 

If we are to further unmask the negative freedom as contended by Fromm, it is crucial to 

see in what way such discourse was created and produced under the liberalist ideology. As 

Professor Costas Douzinas rightly noted, the founding theorists of Liberalism, including 

Hobbes, Locke, and Montesquieu, were concerned that if “plebs” and “underserving poor” 

received and acquired political power, they would abolish the “quasi-transcendental 

precondition” or basis of capitalism and liberal political institutions.79 From a genealogical 

perspective, the liberalist political discourse originated from the perception that the freedom 

and liberty of an individual is the absolute opposite of the dominated political power, or in 

other words that the government is the enemy of the people.80 

 

Thus, within contemporary legal theories and philosophical ideas, it is more important to 

explore a path that can not only liberate us from negative freedom but also open spaces for 

the construction of positive freedom; such a shift from the notions of individual and 

autonomous freedom can effectively avoid paralysing isolation, alienation, and fear that 

could lead to the total breakdown of humanity and the trap of nihilism.81  

 

 
78  Katrina Dillon, “Escape from Freedom: Towards the Political Realm” (2014) Ohio Valley Philosophy 
of Education Society. Such can also be well-illustrated by the original work of Fromm in his book: “Most 
People are not even aware of their need to conform. They live under the illusion that they follow their 
own ideas and inclinations, that they are individualists, that they have arrived at their opinions as the 
result of their own thinking – and that it just happens that their ideas are the same as those of the 
majority. The consensus of all serves as a proof for the correctness of ‘their’ ideas.” See Erich Fromm, 
Escape from Freedom (Ishi Press, 2011). 
79  Maria Germanou, Costas Douzinas, ‘Democracy, Neoliberalism, and Resistance: an interview with 
Costas Douzinas’ [2016] Synthesis: an Anglophone Journal of Comparative Literary Studies, 158. 
80  Jiang Shigong, 超越法學的視角 [Beyond the Horizon of Law] (Peking University Press 2004).  
81  Katrina Dillon, ‘Escape from Freedom: Towards the Political Realm’ [2014] Ohio Valley Philosophy of 
Education Society 83. 
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In Fromm’s view, there are three mechanisms to escape from the overwhelming anxiety 

caused by the complete rejection of any external higher values, but none of them would 

bring liberation from positive freedom to the individual.  

 

The first mechanism is authoritarianism, by which the subject completely or partially 

subjects themselves to the external authority or agent that makes decisions for them, thus 

developing symbiotic relationships; the second mechanism is deconstruction, meaning the 

subject completely rejects the external outside world; the third is automation conformity, by 

which the subject follows and acts in the same way as the cultural patterns of the society.82    

 

Observing Erich Fromm’s psychoanalyst and sociological perspective helps the 

understanding of a rarely explored area of legal studies and legal reasoning, namely the 

motives of the human subject. 

 

In ordinary legal reasoning, it only requires one to consider whether there is the intention 

or mens rea of the subject, but the subjectivities of the subject and the motives behind their 

actions are rarely touched upon.83 

 

Following this perspective, this essay also seeks to narrow the gap between the societal 

phenomenon of liberalist pursuit of freedom and the legal mechanism which seeks to 

control such freedom protected in the constitutions of many jurisdictions.  

 

Beyond the parameter of the utilitarian calculation of majority-minority benefits, it is critical 

to understand why there have been polarised reactions in favour or against the restrictive 

measures taken by the government during the public health crisis (such as the mandatory 

virus testing scheme and compulsory lockdown measures). Put simply, in order to escape 

from the nihilism gap and overwhelming anxiety brought on by freedom (due to 

uncertainty and fear of getting infected), humans tend to either subject themselves to the 

authorities and blindly follow what authorities have told them, or completely refuse to 

follow any authority’s instruction and reject any mandatory measures.  

 
82 ibid.  
83  Nicola Monaghan, Criminal Law Directions (6th edn., Oxford University Press, 2020). 
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As such, during public emergencies like the 2020 public health crisis, it is neither 

appropriate nor desirable for the Court to consider either side of the discussion, but rather 

only resort to medical expertise. Instead of continuously weighing between private-public, 

majority-minority, and detriment-benefit implications that such measures may bring to 

society, the Court should construct a realm of positive freedom in an open and unbiased 

manner. Such an argument also echoes the welfarists’ views of considering values such as 

freedom and individual autonomy as ‘instrumental’ and only being valuable if they can 

contribute to the well-being of humanity.84 Thus, it offers another meaning to the concept of 

freedom—it does not only carry inner value but should also give way to the overall well-

being of the individual.  

 

Limitation of the intersection 

 

However, it is also important to bear in mind that such application of the negative and 

positive freedom into the legal mechanism is only limited to the situation of public 

emergencies where the subject is overwhelmingly escaping freedom. It is critically argued 

that such reasoning is only context-based but not normative: it is only because of the 

overwhelming anxiety one may encounter during the pandemic that such concepts 

developed by Erich Fromm can be transplanted to legal reasoning. In normal or ordinary 

circumstances, the values of freedom itself should not only be preserved but manifestly 

upheld.  

 

Further, taking the laws of Hong Kong as an empirical study, in the Emergency Regulations 

Ordinance Cap 241 and The Prohibition on Face Covering Regulation, Cap 241K,85 when the Court 

considered whether the anti-facemask law was constitutional in Hong Kong, it adopted the 

four-stage proportionality test.  

 

 
84 Charles Blackorby, Walter Bossert and David Donaldson, ‘Utilitarianism and the Theory of Justice’ in 
K. Arrow, A. Sen and K. Suzumura (eds), Handbook of Social Choice and Welfare (Elsevier 1999).  
85 See Emergency Regulations Ordinance (Cap. 241) and Prohibition on Face Covering Regulation (Cap 
241) (HCAL 2945/2019 [2019] HK CFI 2884.  
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The court held that by imposing such restrictions on the residents of Hong Kong does not 

fall within the kind of public emergency referred to in the Hong Kong Bill of Rights 

Ordinance,86 namely, national security, territorial integrity or public safety, the prevention 

of disorder or crime, protection of health or morals, and the reputation or rights of others 

(see Art. 10(2) of the European Convention for the Protection of Human Rights and 

Fundamental Freedoms).87 Furthermore, the anti-facemask law fails to satisfy the 

proportionality test because it goes further than what is reasonably necessary.  

 

The ‘Debate’: Žižek and Agamben  

 

After terrorist attacks against the US at the beginning of this century, the global anti-

terrorism schemes were shapely changed, with several constitutional amendments and the 

rise of characterised constitutionalism.88  

 

One may therefore wonder whether the current public health crisis can reshape the current 

regime of constitutionalism—for better or worse. In 2020, two influential continental 

philosophers Slavoj Žižek and Giorgio Agamben expressed their views providing us with 

different understandings of social surveillance and state powers during the public health 

crisis.89  

 

To Agamben, influenced by the works of Foucault, what worries him the most is the “State 

of Fear” which would bring in waves of collective panic in states.90 He emphasised the idea 

of biological life in his article and considered the pandemic a “biopolitical crisis” where a 

sacrifice of normal living conditions, social relations, work, and friendships takes place.91 

Agamben also heavily suspected the actions taken by the governments, to provoke an 

 
86 Hong Kong Bill of Rights and Ordinance (Cap. 383). 
87 European Convention for the Protection of Human Rights and Fundamental Freedoms Art 10(2). 
88 Bruce Ackerman, ‘Terrorism and the Constitutional Order’ (2006) 75(2) Fordham Law Review 475. 
89 Jenny Tsilivakou, ‘Agamben Vs Žižek: How their ‘debate’ reflects the social reality of Covid-19’ (Bella 
Caledonia, 8 April 2020) <https://bellacaledonia.org.uk/2020/04/08/agamben-vs-zizek-how-their-debate-
reflects-the-social-reality-of-covid-19/> accessed 1 September 2021. 
90 ibid.  
91 ibid. 
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“authentic state of exception with serious limitations on movement and a suspension of daily life in 

entire regions”.92  

 

To Žižek, however, the pandemic is understood as compelling society to “clear the need to 

control overpower itself”, arguing that what is lacking is a different and more nuanced 

“vocabulary of intervention”.93 According to Žižek, the pandemic has exposed the 

necessities of bare survival, which requires some sort of collective power94 and the trust 

between the people and the State, which is not completely identical to the oppressive image 

portrayed by other thinkers.95 As Žižek put forward; “… the measures necessitated by the 

epidemic should not be automatically reduced to the usual paradigm of surveillance and control 

propagated by thinkers like Foucault”.96  

 

In relation to the exercises of collective powers, Žižek sharply suggested that the old 

authoritarian logic of Communists in power has exposed its limitations;97 in other words, 

collective governmental powers cannot only be utilised as tools of suppression and 

repression but also to boost productivity.98  

 

Further, apart from the dualism between “centralised” and “de-centralised” public powers 

exercised by the governments, from the debate of these two philosophers, it has been posited 

that capitalism combined with the forces of biology and information99 has been fostered 

during the pandemic.  

 

 
92 Michael Peters, ‘Philosophy and Pandemic in the Post-digital Era: Foucault, Agamben, Žižek 2 (2020) 
Post-digital Science and Education 55. 
93 ibid. 
94 Slavoj Žižek, Pandemic! COVID-19 Shakes the World (OR Books, 2020). 
95 Aleksander Adamski, ‘I respectfully disagree with Agamben (Slavoj Žižek on Covid-19)’ 
(Contemporary Humanism, 14 September 2020) https://www.contemporaryhumanism.net/i-respectfully-
disagree-with-agamben-slavoj-zizek-on-covid-19-aleksander-adamski/ accessed 1 September 2021. 
96 ibid. 
97 Michael A. Peters, “Philosophy and Pandemic in the Post-digital Era: Foucault, Agamben, 
Žižek” (2020) 2 Post-digital Science and Education 556-561. 
98 ibid. 
99 Nicolae Sfetcu, ‘Through the pandemic, towards a new communism?’ (SetThings, November 1, 2020) 
<https://www.setthings.com/en/through-the- pandemic-towards-a-new-communism/> accessed 1 
September 2021. 
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Legal scholars are therefore required consider whether such powers of social surveillance 

“should” be exercised by big tech companies such as Facebook and Google in terms of 

“surveillance capitalism”,100 or, to whether such public power of the government/authority 

should be subdued within the boundary of constitutionalism.   

 

With this regard, in “Six Political Philosophies in search of a virus: Critical perspectives on the 

coronavirus pandemic”, 101 Professor Gerard Delanty argued that the solutions to prominent 

global problems cannot simply be either restoration of individual liberty or a permanent 

state of exception. Professor Delanty concluded that it may be more important to observe 

whether there are new technologies of emergency governance that are capable of coping 

with the rapidly changing circumstances and technocratic management of populations, as 

disciplined in the late Foucauldian conception of balancing safety and liberty in 

contemporary society.102 

 

Global Constitutionalism and Necessity  

 

Taking technocratic governance and management into consideration, legal scholars are 

required to reconstruct an ideology of global constitutionalism which can foster the 

development of big-data, digital governance, as well as other governance measures 

 
100 For this essay, the concept of surveillance capitalism as proposed by Professor Zuboff is 
cited as “(1) the new economic order which claims human experience as free raw material for 
hidden commercial practices of extraction, prediction, and sales. (2) A parasitic economic logic 
in which the production of goods and services is subordinated to a new global architecture of 
behavioural modification, (3) A rogue mutation of capitalism marked by concentrations of 
wealth, knowledge, and power unprecedented in human history; (4) the fundamental 
framework of a surveillance economy; (5) As significant a threat to human nature in the 
twenty-first century as industrial capitalism was to the natural world in the nineteenth and 
twentieth; (6) The origin of a new power that asserts dominance over society and presents 
startling challenges to market democracy; (7) A movement that aims to impose a new collective 
order based on total certainty; (8) An expropriation of critical human rights that is best 
understood as a coup from above: an overthrow of the people’s sovereignty”. For details, see 
Zuboff, Shoshana, The Age of Surveillance Capitalism: The Fight for a Human (New York: Public 
Affairs, 2019). 
101 Gerard Delanty, ‘Six Political Philosophies in Search of a Virus: Critical Perspectives on the 
Coronavirus Pandemic’ (2020) LEQS Paper No. 156/2020 < https://www.lse.ac.uk/european-
institute/Assets/Documents/LEQS-Discussion-Papers/LEQSPaper156.pdf> accessed 1 September 2021. 
102 ibid. 
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combined with advanced technological developments (not to be confused with technocratic 

management of populations).  

 

As such, contemporary legal scholars should consider exposing the underlying strategies of 

governance, i.e., social surveillance and massive monitoring mechanisms. It should not be 

perceived as any “conspiracy theory” of the governments but ought to be subdued into the 

current regime of constitutionalism and better utilised to resolve global problems commonly 

faced by governments worldwide.  

 

In this regard, Global Constitutionalism is not to be perceived as necessarily having a codified 

“Constitution” adopted in different countries like a treaty, nor is it a “higher law” in the 

realm of the natural law.103 Legal scholars should instead consider it a strategy that can 

integrate and stabilise a political community.104  

 

However, such an approach of international/global constitutionalism should not be 

considered as a pure and normative system: it may be, perhaps, too naïve to consider it as a 

one-take solution capable of solving problems on a global scale, such as climate change and 

the public health crisis. Professor Mattias Kumm provides that constitutionalist narratives 

are largely influenced by legal and political thought and to relate to hegemony in the context 

in which it is to be dominated.105  

 

Instead, global constitutionalism should be perceived as an ideology which can offer a 

jurisprudential approach to shape a better model of governance on a global scale.106  

 

 
103 Takao Suami, Anne Peters, Dimitri Vanoverbeke, Mattias Kumm (eds) Global Constitutionalism from 
European and East Asian Perspectives (Cambridge University Press 2018). 
104 ibid.  
105 The original concept on this issue, as proposed by Professor Mattias, is read as follows: 
“Constitutionalist narratives are very much part and parcel of the history of Western legal and 
political thought and have been connected to periods of Western hegemony. What reasons do 
we have to believe that the global constitutionalist universalist project is different from its other 
Western ideological predecessors with universalist pretensions, such as Christianity or 
‘Western civilisation’, masking interests and cultural practices as universal to justify 
hegemony?” see Suami, Takao; Vanoverbeke, Dimitri; Peters, Anne; Kumm, Mattias. (2018). 
Global Constitutionalism from European and East Asian Perspectives. Cambridge University Press. 
106 ibid. 
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As a result, it is argued that with the rise of large political entities and communities 

internationally, political orders in the existing regime of international politics may be 

different from what was perceived as “normal” in the past decades of post-war liberalism 

dominated under the leadership of the United States.  

 

Yet, both the national and international political orders are largely influenced by norms and 

ideologies, such as “authoritarian nationalist ideologies, national culture, ethnicity, religion and 

tradition, fascist or communist ideologies”.107 Therefore, it is argued that both constitutionalism 

and the legal system itself ought not to be considered as closed normative regimes, but as 

dynamic of power relations, where the dominated ideologies are the driving actors behind 

jurisprudential and political decisions. 

 

As put forward by Professor Kumm, the distinctive function of the laws is to make a claim 

to legitimate authority.108 Constitutionalism is to say that a law is constitutionally justified 

by having “the authority that it claims for itself”.109 Even if the judges consider all the 

restrictive measures being proportional, its reasoning would inevitably be backed or 

opposed by constitutional grounds. 

 

Applying the above reasoning into the current regime of the legitimacy of governmental 

restrictive measures during the public health crisis, the questions of whether such measures 

are proportionate or disproportionate and constitutional or unconstitutional rely upon the 

jurisprudential approach taken by the judges: (1) Would they allow a widened 

constitutional ground for the government to take justified necessary measures to smoothen 

the operations of the existing socio-political regime in (non-)emergency circumstances, or 

(2) would they would continue to impose stricter countermeasures on the exercises of 

powers by the governmental organs? 

 

 
107 ibid.  
108 Mattias Kumm, ‘Constituent power, boundaries and identity: On the justificatory depth of 
constitutionalism - A rejoinder to Neil Walker’ 14(4) (2016) International Journal of Constitutional Law 
914. 
109 ibid. 
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If the former option is chosen, the proportionality test would heavily lean towards opening 

the gates of ambitious schemes under collective powers; if the latter option is chosen, the 

proportionality test would reversely lean towards closing the gates of ambitious schemes 

under collective powers in the long run. 

 

Conclusion 

 

Based on the points discussed above, this essay comes to the following brief conclusion that 

the values of freedom of speech, expression, publishing, etc. are deserving of protection by 

the Courts. Further, such freedom and liberty as prescribed under the laws are not to be 

deprived, save for when there are emergency situations where the court considers it to be 

necessary. However, on the weighing of the proportionality or necessity approach, it is 

better to focus on expert opinion in this area, as the overwhelming anxiety suffered by the 

public pushes them to escape from freedom, thus bringing a disastrous outcome.  

 

A context-based approach is therefore developed. It contends that the so-called ‘free will’ of 

the people is vague and uncertain when they are confronted with an unprecedented public 

health crisis. Alternatively, measures of public control and intervention that are based upon 

the independently accountable medical experts’ opinions and advice may strike a balance 

against the exercises of public power—the authorities are making their decisions solely on 

the publicly accessible medical opinion, instead of vague political promises, non-specialised 

knowledge, and the protection of the privileged few—which in turn enhances the 

transparency and democratic values of public governance and decision-making, and 

mitigates the chances of policy manipulations such as corporate lobbying. 

 

On a larger scale, the public health crisis is only a stimulating event that triggered the above 

discussions and considerations. It carries the potential of evolving into another “political” 

event which could fundamentally change the agenda of global constitutionalism and open 

the gates of severe state interferences on private liberty in the name of national security. 
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