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This Article tracks the historical development of whaling regulations 
and the simultaneous development of discourses, which aided by public 
perceptions of morality, have led to the creation of opposing value 
spectrums with irreconcilable differences within the International 
Whaling Commission. Section II presents a historical perspective on the 
development of the whaling industry and of the International 
Convention for the Regulation of Whaling. The accompanying 
discourses of this development show shifts from industry to science and 
to ethics as our relationship with nature changes. Section III discusses 
the politics of whaling and the discursive influence of public opinion by 
animal rights, media and direct actions; the insistence on whaling based 
on culture; and lastly, analyses the discourse applied in the 2014 ICJ 
case of Whaling in the Antarctic (Australia v Japan: New Zealand 
Intervening),1 which aims to demonstrate the tensions between pro- and 
anti-whaling nations. 

 

 
 
I. INTRODUCTION: PERSONAL WHALING ENCOUNTERS 

AND CHANGING RELATIONSHIP TO NATURE 
 
Walking along in the harbour of Iceland’s capital, Reykjavik, is a thought-
provoking experience, as the heart of the town’s fishing industry confronts an 
interesting paradox of conservation and industry. A friend points to a boat, and 
says: ‘See that one? That’s the whale watching boat’. Then he points to the boat 
next to it and continues: ‘And that one, that’s the whaling boat’. After a moment 
of stunned silence, I wondered why it came as such a shock that these two polar 
opposites should co-exist in a country like Iceland. It makes sense, considering 
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the importance of whales to the country’s tourism as well as industry and food 
culture, which I experienced, when I was served minke whale for dinner. Yet, 
that felt morally wrong. 
 
Why is this? Humans have a peculiar relationship with nature; although we do 
not associate or have any contact with ocean giants, we presumably treasure 
them for their intelligence, sociability, natural beauty, and maybe as one of the 
last remnants of ‘pure’ nature. Paul Watson, Captain of the Sea Shepherd (a 
vessel belonging to the direct-action anti-whaling organisation of the same 
name) even says that whales are the one species with which we have a real 
possibility of establishing communication.2 The organisation depends on 
emotional arguments and I believe our revulsion at the idea of killing whales 
has much to do with the influence of the media and public opposition to 
whaling in the name of animal welfare. This represents a shift in our 
relationship with nature, as the idea of conservation just for the sake of the 
animal is a relatively new idea, seeing as animals were primarily considered as 
resources. Nature, as Raymond Williams3 describes it, has become commodified 
and privatised over the centuries and whales are no exception. Knowing nature 
is about knowing how it can generate value and whaling was an industrial 
activity, albeit governed by issues of economics. Since the 1960s, however, it has 
undergone a transformation, from being an industry that provides basic 
necessities, to a practice that has become a public barometer of human civility. 
With this transformation, discourse has simultaneously shifted, both within the 
realms of legislators and of the public. We have moved away from purely 
scientific evidence to a discourse governed by ethics, morality and guilty 
conscience. Nature has become external and what is left of it must be enclosed 
and protected. By exploring the idea of our shifting relationship with nature, 
this Article aims to show how whaling legislation and the accompanying 
discourse has influenced the public perception of ethics and morality, and vice 
versa. 
 
1.1 Critical Discourse Analysis 
 
The approach of this Article, Critical Discourse Analysis (CDA), applied on 
whaling discourse and policy, concerns the way power is used to define the 
parameters of particular questions,4 such as the question of whether whaling 
should be banned outright; set rules for whaling practices; or shape agendas of 
whaling countries. The method focuses on ways discursive structures enact, 
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confirm, legitimise, reproduce or challenge relations of power and dominance 
in society.5 The assumption of CDA is that discourse is historical and 
representative of society and culture, as well as interpretative and explanatory.6 
Power and dominance is associated with specific social domains, such as media, 
politics and law, where groups or institutions have access to or control over 
public discourse – a journalist is able to control media discourse, a politician 
may control policy discourse and legislators, the legal discourse.7 However, the 
discourse is not simply about the language, but must be seen as textual, 
discursive and social.8 Critical linguistics analysis and discursive text 
interpretation aims to show how discourse represents a social process; 
reproduction or upholding hegemonic discursive or social practices; and how 
this compares to the prevalent conditions.9 
 
II. FROM INDUSTRY TO CONSERVATION: DEVELOPMENT 

OF INTERNATIONAL WHALING REGULATION, SHIFTING 
DISCOURSES AND THE ISSUE OF SOVEREIGNTY 

 
The first part of this Article adds a historical perspective to the analysis of 
whaling regulation in order to demonstrate the shifting rhetoric and changing 
attitudes towards nature, which have influenced whaling policies. The whaling 
discourse by policy makers, nations and anti-whaling forces has been 
dominated by three distinct periods of argumentation: first, it was centred 
around economic and industry interests; it then shifted to a scientific consensus; 
and finally, to a period based on moral and ethical belief by pressure.  
 
2.1 Whaling as a Common Practice for Common Purposes 
 
Whaling has, throughout history, been an accepted practice for common 
purposes. Whales have been hunted for their fat, meat, bones, baleen and/or 
teeth since the eleventh century; first by indigenous people – who caught 
whales near coasts for their own subsistence (aboriginal whaling) – and later by 
settlers working for themselves or for companies, using technology that 
enabled whaling on the high seas in the mid-nineteenth century, making it a 
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commercial venture.10 Whalers went out on expeditions with catching vessels 
accompanied by a ‘floating factory’ where the whales were processed to make 
whale oil, which was both edible and used as an illuminant.11 Whales, 
specifically sperm whales, were hunted for their oil to be used for candle wax 
and burning oil, as it burned brightly with minimum odour.12 This oil gained 
more uses throughout time in the textile industry, for explosives, in medicine, 
industrial lubricants, and cosmetics and when margarine was invented in the 
1860s, it consisted of whale oil churned with milk and salt.13 Whale oil 
production reached 15 million gallons per year by the end of the 1840s and the 
intensity of the hunt increased, while the whale populations decreased, driving 
up the prices for the oil, which in turn encouraged the industry’s continuing 
exploitation.14 Due to the decrease in prices caused by an oversupply of whale 
oil, there had been attempts before the Second World War to regulate the 
industry. The Lever Brothers co-created the trade association ‘Whale Oil Pool’ 
in 1912 and Unilever – having the largest quota – delivered whale oil soap and 
margarine for war supplies.15 The Convention for the Regulation of Whaling 
was held in 1931 and 1937 with the aim of protecting certain depleting species, 
but due to important whaling nations such as Japan and Russia not ratifying the 
agreements, nothing was achieved.16 It was not until after the Second World 
War that international regulations were set in place to guide the 
recommencement of whaling.17 
 
2.2 The International Convention for the Regulation of Whaling 
 
In 1946, 19 whaling nations adopted the International Convention for the 
Regulation of Whaling (ICRW), which created the International Whaling 
Commission (IWC) including regulations on commercial, aboriginal and 
scientific whaling, all of which shall be discussed in subsequent sections. 
                                                             
10 Sebastian Oberthür, ‘The International Convention for the Regulation of Whaling: From Over-
Exploitation to Total Prohibition’ (1998/99) Yearbook of International Cooperation on 
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2014. 
13 Martyn Gorman, ‘Whale Oil Uses – Margarine’ (Scran, 2002) 
<http://www.scran.ac.uk/packs/exhibitions/learning_materials/webs/40/margarine.htm> 
accessed 22 March 2014. 
14 Samuel A Van Vactor, Introduction to the Global Oil & Gas Business (PennWell 2010) 134. 
15 JN Tønnessen and AO Johnsen, The History of Modern Whaling (C Hurst & Co Publishers 1982) 
240. 
16 PJ Clapham and CS Baker, ‘Whaling, Modern’ in WF Perrin, B Würsig & JGM Thewissen 
(eds), Encyclopedia of Marine Mammals (Academic Press 2002) 3. 
17 Oberthür (n 10) 29. 
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In terms of discourse, looking at the preamble for the ICRW is telling, as it 
demonstrates contrasting objectives. Firstly, it claims to be protecting whales 
from overexploitation by recognising the need for protection from overfishing 
of areas and species and ‘safeguarding for future generations the great natural 
resources represented by the whale stocks’.18 However, it goes on to emphasise 
a clear pro-industry approach by ‘recognising … that the increases in size of 
whale stocks will permit increases in the number of whales which may be 
captured without endangering these natural resources’.19 Equally, it goes on 
‘recognising that it is in the common interest to achieve the optimum level of 
whale stocks as rapidly as possible without causing widespread economic and 
nutritional distress’.20 Lastly, the Convention sees as its main objective ‘to 
provide for proper conservation of whale stocks and thus make possible the 
orderly development of the whaling industry’.21 
 
The order of these words suggests that the convention sees its primary purpose 
as conservation and its secondary purpose as enabling the whaling industry to 
develop towards a status quo where stocks have recovered sufficiently to be 
able to sustain controlled exploitation.22 The relationship with nature and with 
whale stocks is not one of protection but one of control in order to have 
effective conservation for the benefit of future generations and continual 
exploitation.  
 
The nature of the ICRW and IWC poses a number of problems; for instance, 
there is significant contestation and disagreement over scientific findings, not to 
mention consideration of consumers and the whaling industry accentuates the 
pro-industry approach within the Convention. The IWC can amend the 
Schedule of the ICRW, which contains the detailed regulations governing this 
dichotomy of protection and exploitation under Article V of the Convention. 
The IWC can amend which species are defined as protected: open and closed 
seasons and waters, including sanctuary areas; size limits for each species; time, 
methods, appliances and intensity of whaling, including the maximum catch of 
whales in a season; methods of measurement; and statistical and biological 
records. However, in order to amend the Schedule, it ‘shall be based on 
scientific findings’ and amendments can only be made when ‘necessary to carry 

                                                             
18 International Convention for the Regulation of Whaling (adopted 2 December 1946, entered 
into force 10 November 1948) 161 UNTS 72. 
19 ibid. 
20 ibid. 
21 ibid. 
22 Michael Bowman, Peter Davies and Catherine Redgwell, Lyster’s International Wildlife Law 
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out objectives and purposes of this Convention’ and ‘the interests of the 
consumers of whale products and the whaling industry shall be considered’.23  
 
The Schedule also deals with sovereign jurisdiction. Traditional legal norms 
hold that states can take ocean resources outside territorial limits24 but the 
Convention has established a geographical scope of ‘all waters’, including 
coastal areas. Here, whaling is carried out by factory ships and by land stations 
of whale catchers.25 This is arguably against the Law of the Sea Convention,26 
which ensures a nation’s coastal rights. Within the current geographical scope, 
the ICRW is able to control the practices of each signatory and aims at having a 
process of collective, rather than independent, decision-making.27  
 
2.3 The ‘Whalers’ Club’ versus the ‘Save the Whales Club’ in the 

IWC: A Clash of Interests 
 
Returning to the issue of discourse development and shifting perceptions of 
nature, the IWC has gone through different phases since the industry-interest 
approach driving its creation in 1946. The original whaling states, which the 
Convention was created by and intended to serve – the so-called ‘Whalers’ 
Club’ – complied with the negotiated regulations when it served short-term 
economic interests and tended to drop out of the Convention when quotas fell 
below preferred outcomes.28 In the early years, scientific and moral arguments 
were absent from the debates within the IWC and during its first 15 years, an 
unprecedented number of whales were killed. This is attributed to the ‘Blue 
Whale Unit’ (BWU) system, which measured the amount of oil gained from a 
blue whale as a yardstick for how many whales could be killed across the 
species; one blue whale was the equivalent of two fin whales, two and a half 
humpbacks or six sei whales.29 This measurement failed to control the harvest 
of different species and it was not until the late 1960s that a more 
conservationist approach emerged following consensus that whale stocks were 
grossly depleted.30 Quotas were then negotiated based less on economic 
interests, but with scientific evidence and whale stocks in mind under the ‘New 
Management Procedure’, which was more or less accepted by members. 
                                                             
23 International Convention for the Regulation of Whaling (n 18) art 5, s 2. 
24 Ronald B Mitchell ‘Discourse and Sovereignty: Interests, Science, and Morality in the 
Regulation of Whaling’ (1998) 4(3) Global Governance 275, 277. 
25 Bowman (n 22) 155. 
26 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into 
force 16 November 1994) 1833 UNTS 3. 
27 Mitchell (n 24) 277. 
28 ibid. 
29 Bowman (n 22) 164. 
30 ibid. 
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However, while the Convention was created by the whaling nations, from the 
1970s onward, several countries signed the Convention with the express 
purpose of ending whaling with the backing of environmental NGOs and the 
new discourse became increasingly morality-based.31  
 
The BWU was abandoned in favour of species quotas, and the 1972 UN 
Conference on the Human Environment recommended a ten-year moratorium 
on commercial whaling, in order to allow the whale stocks to replete. It was not 
until 1982 that the IWC agreed to the moratorium – or rather, had enough votes, 
as a sufficient amount of new members recruited by anti-whaling forces had 
joined the IWC to pass the resolution for a temporary ban.32 When the 
moratorium came into effect in 1986, it was partly the result of the morality-
based discourse, advocated by the ‘Save the Whales Club’, the growing number 
of non-whaling members, who had somewhat ‘hijacked’ the IWC and 
pressured it to adopt conservation measures.33 
 
The concept of sovereignty has an effect on the acceptance and enforcement of 
the moratorium on commercial whaling. Any amendment by the IWC can be 
avoided by a state-party by using the ‘Objection’ procedure, which has been 
used in the past to undermine several decisions made by the IWC, including the 
moratorium. The USSR and Norway registered lasting objections and were 
therefore not bound by the ban.34 Commercial whaling was supposed to be 
reinstated through the Revised Management Procedure (RMP), accompanied 
by extensive scientific data on stock recovery, but the anti-whaling members 
rejected this in 1992 when the moratorium was revised. The whaling nations 
that had complied with the moratorium, expecting it to be temporary, felt 
betrayed35 and Iceland withdrew, boldly stating that ‘the IWC was set up both 
to conserve and exploit whales … in recent years it has switched solely to 
conserving them. This change gives Iceland the right to leave’.36 Upon re-joining 
in 2002, Iceland actually entered with a legal reservation to the ban and was 
able to recommence commercial whaling in 2006 since the condition of progress 
within the RMP had not been met.37 

                                                             
31 Mitchell (n 24) 277. 
32 William Aron, William Burke and Milton MR Freeman, ‘The Whaling Issue’ (2000) 24 Marine 
Policy 179, 190. 
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35 [2014] ICJ CR 2013/12 (n 33) [45] 51. 
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37 Bowman (n 22) 166. 
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In general, the addition of protectionist states to the IWC has created a lot of 
debate and controversy between such states and the pro-whaling nations of 
Japan, Norway and Iceland. The Chair of the Scientific Committee at the time of 
Iceland’s withdrawal resigned in protest, since their recommendations were 
being treated with contempt. 
 
In 2003, in spite of a significant minority among the whaling states, the IWC 
founded their Conservation Committee. The 20 out of 45 states who voted 
against argued that it is inappropriate to consider the Convention as a 
predominantly protectionist instrument when looking at its preamble, which is 
meant to strike a balance between conservation and orderly development of the 
whaling industry.38 Norway opened the 53rd IWC meeting by stating that: 
 

Instead of serving its purpose of being an organisation to provide for 
the management of whaling activities, [the IWC] has turned into an 
instrument for activists seeking to prohibit whaling as a matter of 
principle.39 

 
The shift in rhetoric to include a moral element pitted the economic interests of 
the whalers against the interests of environmental groups. This debate, which 
contributed to the moratorium, subsequently spurred a resistance to the very 
notion of ‘conservation’ and whaling nations became convinced that the 
moratorium was grounded in moral discourse.40 Despite rejecting the moral 
arguments, however, the whaling states complied with the moratorium due to 
economic and political pressure,41 as well as the confidence that the ban was 
temporary and would be lifted based on future scientific evidence. This 
principled discourse was later rejected, as the whaling states reached the 
consensus that whales could be hunted at limited levels without threatening the 
species, which conflicted with the moral principles of conservationists and anti–
whaling states. Thus, the whaling states became convinced that future IWC 
policy would be grounded in ethics and that it would be unresponsive to 
scientific discourse.42 The increasing use of moral and ethical arguments has 
decreased states’ commitment to collective decision–making and efforts to 
circumvent IWC regulations has become common.43 
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42 ibid 287. 
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2.4 Special Permit and Aboriginal Whaling: An Issue of Power 
 
The moratorium on commercial whaling excluded aboriginal and scientific 
whaling, which have become loopholes to the whaling ban, and after the 
moratorium came into effect, whaling states have sought special permits for 
scientific programmes. Notwithstanding any other provisions and regulations 
set out by the IWC, each state still retains sovereignty in matters of granting 
permits for scientific whaling. While the number of permits given need to be 
reported, the IWC has no authorisation to remove or ban permits granted by 
sovereign states.44 This becomes problematic in matters of public opposition 
and perception of morality, as the ‘scientific’ label is deemed just that – a cover 
to continue overexploitation of whaling stocks, or as Mr Pellet in the ICJ case of 
Whaling in the Antarctic (Australia v Japan: New Zealand intervening) phrased it: 
‘fig leaves for commercial whaling … issued for economic gain’.45 This is part of 
the accusations made by Australia, which believes Japan to be exploiting the 
loophole that allows whales to be killed for ‘science’.46 
 
The second exception, aboriginal whaling, allocates indigenous people a 
catching quota each year for the sole purpose of meeting nutritional, 
subsistence and cultural needs.47 This was recognised in the agreements that 
preceded the IWC and in the original Schedule of 1946, in articles such as: 
 

The taking of bowhead whales from the Bering-Chukchi-Beaufort 
Seas Stock by aborigines is permitted, but only when the meat and 
products of such whales are to be used exclusively for local 
consumption by the aborigines.48  

 
This grants the native populations of Greenland, the Russian Federation, USA 
and St Vincent and the Grenadines rights to catch a yearly reviewed quota of 
certain species, determined on the whale stock.49 This displays a recognition of 
the needs of indigenous groups in maintaining a part of their cultural heritage; 
however this has proved controversial. Governments and international 
                                                             
44 Bowman (n 22) 175. 
45 Whaling in the Antarctic (Australia v Japan: New Zealand Intervening) [2014] ICJ CR 2013/23 [23] 
11. 
46 ‘Australia Appeals to Japan to Reconsider its ‘Scientific’ Whale Slaughter’ (Australian Antarctic 
Division, 8 November 2005) 
<http://www.antarctica.gov.au/news/2005/australia-appeals-to-japan-to-reconsider-its-scientific-
whale-slaughter> accessed 3 April 2014.  
47 Bowman (n 22) 170. 
48 International Convention for the Regulation of Whaling (n 18) s 13(b)(1). 
49 Canada withdrew from the IWC in 1982 due to the whaling ban and their indigenous 
populations are not bound by this. 
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regulations imposing their values on indigenous peoples have caused backlash, 
specifically in the case of Bowhead whales in Alaska, which had been hunted to 
the edge of extinction by commercial whaling and consequently aborigines 
have to stop hunting them as well.50 This type of discourse is dominated by a 
power relationship in which the indigenous people are the weak parties, who 
halt the agenda pushed forward by the IWC and its interest groups. In 1980, the 
US was tasked with writing a report on assessing the needs of the eskimos of 
Alaska in terms of history, culture and nutrition, attempting to define how 
many whales they should be allowed to catch and if they needed any at all or if 
they had access to other food sources without nutritional consequences.51  This 
kind of assessment made by a government entity is rather subjective and 
arbitrary, as the report is written with a goal in mind – to allow the lowest level 
of catches as possible. The power is in the hand of the legislators, as it is in their 
power to allow aboriginal whaling and such a permit can just as easily be 
removed when the prevailing public policy changes.  
 
This loophole of aboriginal whaling does not include the concept of ‘cultural 
whaling’, which several countries adhere to, i.e. whaling traditions are not 
linked to aboriginal culture, but rather a product of the country’s immediate 
natural environment, such as in Iceland and the Faroe Islands. There is 
therefore a lack of coherence in policies for whaling in aboriginal cultures 
versus traditional national cultures. The definition requires an aboriginal 
community to be a ‘cultural minority without elaborate political structure who 
have been oppressed by invaders … [possessing] only simple technologies, 
have little economic sophistication and be largely outside the market 
economy’.52 The argument of ethics is clear in the acceptance of aboriginal 
whaling if we view them as oppressed and helpless – at present, it is the 
responsibility of the former oppressors to help them. However, this means that 
communities with a cultural heritage are excluded from this definition. It is 
often under this argument several whaling nations make their case for 
continuous whaling activities.  
 
The prevailing motivation of many anti-whaling states and entities appears to 
be largely based on ethics and governments accommodate this wish by voting 
for whale protection at a low cost.53 Many countries that voted for the 

                                                             
50 Ray Gambell, ‘International Management of Whales and Whaling: An Historical Review of 
the Regulation of Commercial and Aboriginal Subsistence Whaling’ (1993) 46(2) Arctic 97, 102. 
51 Robert William Garner, ‘Animal Welfare, Ethics and the Work of the International Whaling 
Commission’ (2011) 7(3) Journal of Global Ethics 279. 
52 Arne Kalland, Unveiling the Whale: Discourses on Whales and Whaling (Berghahn Books 2009) 
111. 
53 Oberthür (n 10) 33. 



80 Discourse Analysis of Whaling Regulation and the Influences 
           on Perceptions of Morality 

  www.soaslawjournal.org 

moratorium were former whaling states whose whaling industries were failing 
as there was no longer any use for whale oil which, after all, had been the 
primary purpose of whaling. It is therefore easy to change to a conservationist 
policy. An example of the influence of public opinion is the adoption of an anti-
whaling policy by Australia in the 1970s while the country was still whaling – 
lobbying organisations and increasing public interest spurred the ‘Frost Report’ 
in 1978.54  This report was based on the Australians’ attitudes towards whaling, 
including petitions and opinion polls, demonstrating that the killing of whales 
is wrong in their eyes and its continuation would outrage a significant portion 
of the population.55 It went on to recommend that Australia should remain a 
member of the IWC, as it was the best forum in which to pursue an anti-
whaling position, regardless of the original purpose of the Convention.  
 
However, basing decisions on environmental ethics is not commonly accepted, 
as shall become visible in Section 3 of this Article. Where anti-whaling forces 
have applied moral arguments as the basis for the permanent moratorium, pro-
whaling nations counter this by appealing to cultural rights, an insistence on 
scientific proof and a refusal to give in to direct actions when their sovereign 
rights have been challenged. The morality argument is also the reason for 
Iceland leaving the Convention, Norway’s objection and resumption of 
whaling, the creation of the North Atlantic Marine Mammal Commission in 
199256 and the seeking of loopholes within legislation. States will question their 
own involvement in a treaty, where the ethical arguments are shared only by 
part of the world’s societies,57 thereby having their policies dictated by imposed 
values and discourse founded on a ‘New World’ Western morality.  
 
III. POLITICS AND REALITIES OF WHALING: INFLUENCES ON 

PUBLIC OPINION AND PERCEPTION OF MORALITY 
 

On an international level, very few people are involved in whaling 
and no one knows anyone who would personally suffer if whaling 
ended. It is a political ‘freebie’ and a way for people to feel good and 
establish themselves as environmental advocates with very little 
personal sacrifice.58  

 

                                                             
54 Australian Whale Conservation Society, ‘About Us’ (Australian Whale Conservation Society, 
2013) <http://www.awcs.org.au/about-us> accessed 8 April 2014. 
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58 Mitchell (n 24) 290. 
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We are representing the concerns of millions of people around the 
world who want the killing of whales to come to an end, they want 
them to be protected and they want this kind of barbaric behaviour 
to be shut down once and for all.59 
 

If such a statement is accompanied by images of blood-red water and dead 
whales, it is rather powerful. It is due to these types of arguments and public 
involvement that the whaling industry and its regulation are under so much 
public pressure. Since its inception, the IWC has been influenced by many 
different factors, be it campaigns, lobbying, scientific evidence, etc. Whaling 
nations which are not subject to the IWC suffer stigma and are pressured by 
campaigns on animal welfare. This third Section of the Article explores the 
different confrontations and issues within the IWC that have affected public 
opinion and are grounded in morality-based arguments within the ‘World-
Wide Court of Public Opinion’.60 
 
3.1 Politics and Public Opinion 
 
As referred to in Section 2, the signatories to the ICRW are able to use the 
‘Objection’ clause of the treaty within 90 days of a regulation being passed, 
which exempts a member from the given regulation. By giving the members the 
right to disassociate themselves from collective decisions in case they feel it 
infringes their sovereign rights, most whaling takes place outside of IWC 
influence.61 It is estimated that the IWC only regulates 5% of the whales and 
cetaceans hunted each year on a global scale.62 This compromises the purpose of 
the Convention, especially after Iceland was granted an opt-out of the whaling 
ban. The activities by the whaling nations are not illegal, but they take place 
outside the non-legal, non-binding decisions of the IWC. The reason for these 
actions may stem from the fact that the treaty was meant to facilitate the 
‘orderly development of the whaling industry’, a goal which has never been 
changed in the Schedule, and anti-whaling nations are working towards 
subverting this intention by pushing for a complete ban. Anti-whaling nations 
assert that public opinion world-wide oppose the commercial hunting of 
whales at present,63 while whaling nations claim that there has never been any 
evidence to support these assertions. However, public opinion polls indicate 

                                                             
59 Goodman (n 2). Captain Paul Watson of the Sea Shepherd. 
60 Patrick Ramage, ‘Finally Whales Have Their Day in Court in The Hague’ (International Fund 
for Animal Welfare, 26 June 2013) <http://www.ifaw.org/united-states/news/finally-whales-have-
their-day-court-hague> accessed 15 April 2014.  
61 Mitchell (n 24) 288. 
62 ibid. 
63 ibid. 
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that people of western nations show concern about endangered species and are 
willing to support the protection of such species, while at the same time 
possessing little knowledge about the whale stock or the fact that not all whale 
species are endangered.64 This makes sense, since it is ‘Save the Whales’ and not 
‘Save those particular whale stocks that are being threatened by overhunting’ 
that dominate the public’s image. Furthermore, those involved in promoting 
anti-whaling sentiment are not interested in informing the public about the 
whalers wanting to hunt non-endangered or abundant whales.65 
 
3.2 Animal Welfare or Anthropocentric Conservation? 
 
Ever since non-whaling states constituted the majority in the IWC, there has 
been a growing pressure to include animal welfare in policy making. As it is, 
the IWC has no direct mandate to consider this and is not required to collect 
data on the matter.66 However, while animal welfare is a persistent and 
reasonable argument of anti-whaling advocates, this discourse is quite 
contentious.  
 
The IWC is an anthropocentric treaty which sees the value of whales through 
the value it brings to humans; it is another example of our commodification of 
nature – the treaty is meant to protect the whale stocks, not the whales. The 
anthropocentric conservation approach displays an indirect ethical duty 
towards the animal: the intrinsic value of whales is not recognised and their 
protection depends entirely on whether it is in the interest of humans to do so.67 
This position provides arguments for a whaling ban: while it was in the 
humans’ interest to replete the whale stocks, the whales were protected as a 
consequence. Or in the case of whale watching, humans derive pleasure from 
observing them, so we must protect them. Prohibition of whaling is also 
possible to justify based on the negative emotions humans experience when 
seeing a whale being killed. These are all examples of our indirect ethics of 
animal welfare. Should we move away from this type of conservation and give 
whales a moral standing, there would be extreme inconsistencies between this 
approach and how animals are treated in general. By ‘animal welfare’, we 
essentially mean their well-being before being killed and their right to minimal 
suffering and humane killing. However, it does not seem to matter when the 
Faroe Islands officially state that according to their own animal welfare 
legislation, whales must be killed as quickly and with as little suffering as 
possible with a special whaling knife that ‘is used to sever the spinal cord, 
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which also severs the major blood supply to the brain, ensuring both loss of 
consciousness and death within seconds’.68 This assurance means very little in 
the public’s eyes, in spite of humans’ general dependence on meat. 
 
Animal welfare matters because of the categorisation of animals that we 
humans tend to create in our minds, where we care more for the ones who are 
‘like us’, mostly mammals, majestic and representing the kind of nature we like. 
The aforementioned Frost Report 1978 emphasised that whales were unique 
and unlike other animals who were bred for slaughter, and killing such a 
significant animal like the whale would be wrong.69 Indeed the American 
Association for the Advancement of Science has gathered support for a 
Declaration of Rights for Cetaceans, granting them a right to life,70 and India has 
passed a law giving whales legal protection as ‘non-human animals’. The 
question is whether this is useful in the conflicting discourses between the ones 
who want whales completely protected and those who still hold onto the 
practice of whaling. 
 
3.3 Cultural Insistence on Whaling 
 

We are not going to let them slaughter these intelligent creatures for 
no reason at all; economically it makes no sense, it’s to satisfy the 
people’s bloodlust.71 

 
If this is true, and whaling has no place in the contemporary world, why do 
some nations insist upon it? Iceland, Norway, Japan and the Faroe Islands are 
not covered by the exception of ‘aboriginal’ whaling; their population’s 
activities are better classified as ‘cultural’ – they have access to alternative food 
sources and are economically sophisticated. The question often asked in the 
media is: when most nations today have successfully adjusted to a non-whaling 
existence, why can’t they discontinue the practice?72 
 
It comes down to a difference in the reasons for whaling of the pre-1970s 
whaling states, where the majority whaled in order to procure whales for 
industrial purposes, and were able to stop whaling fairly easily when it became 

                                                             
68 ‘Whaling in the Faroe Islands in Brief’ (The Government of the Faroe Islands, October 2013) 
<www.government.fo/media/5343/whaling-in-brief-october-2013-1.pdf> accessed 5 April 2014.  
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70 Tim Ecott, ‘Why We Should Let Faroe Islanders Hunt Whales’ (The Spectator, 1 February 2014) 
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redundant. Those countries did not include whale meat in their diet, as this was 
a mere by-product.73 However, the cultural whalers are nations that are 
dependent on fisheries, which whaling is a part of. Traditionally whale meat 
has been a stable protein source in their diet and this is no accident, considering 
their locations and climates. In the Faroe Islands, whaling is a reminder of their 
intimate connection to the elements, where whale meat was necessary for 
survival. Anthropologists also acknowledge the importance of food as part of 
culture, aptly phrasing it as ‘we are what we eat’.74 Even today, whaling grants 
security to coastal fishing communities, such as the Faroe Islands, when fish 
prices fluctuate by being able to provide food without cost for the community 
all year round. Furthermore, in Japanese whaling communities, there is a 
degree of ancestral responsibility to continue the family’s occupational 
traditions, and if unable to do so, they experience personal failure and shame.75 
Despite the somewhat ‘reminiscent’ arguments of heritage, whaling 
communities are very pragmatic in their defences and rather modest. The 
Faroese government stresses that the catch is sustainable with an average 
annual catch of fewer than 1,000 (some years the catch is zero) representing less 
than 1% of the whale stock.76 Japan is requesting an interim reinstatement of 
coastal minke whaling, which has been met positively with the IWC Scientific 
Committee. This is not to say that some do not exploit the black market or pay 
lip service77 to animal welfare commitments, but the cultural and sustainable 
practices are being met with cynicism or prejudice and are voted down in the 
IWC or fought against through direct action, since it is assumed that all people 
who whale today are bad people.  
 
3.4 Discourse of Media and Direct Actions 
 
The idea that those who whale are bad people is most clear in the media 
portrayals of the battles by organisations such as Sea Shepherd:  
 

In the Northern Atlantic Ocean between Iceland and Scotland, lies an 
idyllic land lost in time. With tiny wooden houses and rolling green 
hills, the Faroe Islands look like the setting of a fairy tale … But a 
dark shadow has been cast over this beautiful land. The shadow is 
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called the grind. The Faroese herd pilot whales to their shallow 
shores and kill them with sharp hooks and knives … But now, a 
storm is coming to the Faroe Islands – a storm which has nothing to 
do with the weather.78  

 
Followed by bloody images, this is how the trailer to ‘Whale Wars – Viking 
Shores’, a cable TV show on Animal Planet, introduces the bad guys whom the 
Sea Shepherd is off to fight, or rather the hero, Paul Watson, is going to confront 
his old nemesis.  
 
In such an outlet, the makers of the documentaries or TV shows have control 
over the discourse, which in this case vilifies the Faroe Islands, but it could just 
as well be, and often has been, about Iceland or Japan. This is a socially 
constructed narrative where the viewer of footage or photos is being told how 
to feel about whaling because if you can look at blood red water and dying 
whales with horrific adjectives thrown about, you are a bad person. This is the 
kind of bias countries with any kind of insistence on whaling face, and it is this 
bias that the defendant of the following case is facing. 
 
3.5 ‘So-Called’ Scientific Whaling: Whaling in the Antarctic 

(Australia v Japan: New Zealand Intervening) 
 
Whenever one reads about Japan’s whaling activities, the words ‘so–called’ or 
‘alleged’ are consistently added to describe the Japanese pursuits of ‘scientific 
whaling’ in the Antarctic. Australia brought a case against Japan to the 
International Court of Justice,79 with support from New Zealand to challenge 
these activities. Under the IWC Article 8, any contracting government ‘may 
grant to any of its nationals a special permit authorising that national to kill, 
take and treat whales for purposes of scientific research’. However, the 
Australian government believes that Japan’s whaling in the Antarctic is 
commercial and not for any scientific purposes and has asked the court to 
withdraw all whaling permits from the Japanese fleet:80 
 

Japan’s continued pursuit of a large-scale program of whaling under 
the Second Phase of its Japanese Whale Research Program under 
Special Permit in the Antarctic (‘JARPA II’) [was] in breach of 
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79 Whaling in the Antarctic (Australia v Japan) Order of 13 July 2010, ICJ Reports 2010, 400. 
80 Justin McCurry, ‘It’s Australia v Japan over Whaling in the Antarctic’ (The Guardian, 25 June 
2013)  
<http://www.theguardian.com/environment/2013/jun/25/australia-japan-whaling-
antarctic-challenge> accessed 24 March 2014. 



86 Discourse Analysis of Whaling Regulation and the Influences 
           on Perceptions of Morality 

  www.soaslawjournal.org 

obligations assumed by Japan under the International Convention 
for the Regulation of Whaling (‘ICRW’), as well as its other 
international obligations for the preservation of marine mammals 
and the marine environment.81 

 
Most interestingly for the purpose of this Article, the oral proceedings represent 
several themes: 1) cultural imperialism; 2) influence of public opinion; 3) the 
politicisation of science; and 4) a confrontational status quo between pro- and 
anti-whaling members. It also seems that Japan has had enough of being the 
prime target of being constantly vilified and has now gotten a chance to tell its 
version of the story. Australia’s position in the case is based on Japan having 
deliberately, and in bad faith, abused the right given by Article 8 of ‘Special 
Permits’ in order to: 
 

… [E]nable a vast, open-ended program of data collection, 
underpinned by a hope that some person might, at some future date, 
do something which might lead to an output which might be termed 
scientific.82 

 
A further imputation is that the research programme JARPA II does not satisfy 
the essential requirements for scientific research; rather, ‘Japan has ‘retro-fitted’ 
a ‘scientific’ programme around parameters which have already been fixed by 
the true purpose of continued commercial whaling’.83 The rhetoric adopted is 
accusative and absolute: 
 

… [F]ew believe that the true purpose of JARPA II is science, 
involving as it does the killing of hundreds of whales per year. It, 
simply, is not science … The contrived language that Japan displays 
on its vessels as yet another dead whale is hauled up the slipway – 
“Legal Research under the ICRW” – speaks volumes of a nation 
trying to convince itself and others that what it is doing is lawful. It 
is not lawful.84  

 
Australia calls Japan’s strategy as seeking ‘to cloak its on-going commercial 
whaling in the lab-coat of science’.85 In essence, Japan is being accused of, 
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intentionally deceiving an international treaty for the past thirty years. 
Australia also enforces a conservationist interpretation of the Schedule of the 
IWC, by stating that ‘the primary object and purpose of the Convention is the 
conservation and recovery of whale populations’86 – a position disputed by 
Japan, which sees it as conservation and management of whale stocks with a 
view to sustainable exploitation.87 Japan, in turn, argues that the scientific 
programmes were not launched in order to circumvent the moratorium but to 
help persuade members of the IWC to lift the moratorium partially on the basis 
of the best scientific advice,88 as this was a requirement for the comprehensive 
review in 1992. It goes on to say that scientific evidence should be the only 
consideration, but ‘Australia and its friends have replaced those requirements 
with ideological considerations’.89  
 
Japan is being portrayed as a rogue state, and in spite of statements denying 
this, there are continual references to cultural imperialism and the positing of 
values and truths from Australia onto Japan, which confronts this several times 
during oral proceedings:  
 

Leaving aside any moral, ethical, cultural or metaphysical bias, no 
one can claim that Australia has a monopoly on clear and 
indisputable scientific truth.90 … It is not your responsibility … to 
pass judgment on the substantive merits of particular scientific 
positions: this is not the medieval Inquisition.91 [Australia] … prides 
itself, like some omniscient deity, on being able to distinguish good 
from evil.92 

 
The days of civilizing missions and moral crusades are over. In a 
world with diverse civilizations and traditions, international law 
cannot become an instrument for imposing the cultural preference of 
some at the expense of others. Whether JARPA II offends Australian 
public opinion or not, it is clearly within Japan’s rights under Article 
VIII of the Convention.93 
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The case represents irreconcilable differences on several levels. It represents 
differences on the meaning of ‘scientific’, jurisdiction and sovereignty, the 
interpretations of the IWC and the authority to say what is right and wrong. 
The discourses of animal welfare, cultural politics, public opinion, ethics, 
science and conservation are all to be found within these proceedings. It is a 
simplified discourse, which is part of a political process and politicisation of 
science. The case against Japan was an election promise in the 2010 federal 
elections, where Prime Minister Rudd promised to take Japan to court if he 
won, and opinion polls showed that the public wanted the government to take 
legal action to stop whaling.94 
 
During the proceedings, Japan turned the argument around and called 
Australia on its bias towards them through public pressure, politics and the ‘no 
compromise’ and ‘zero tolerance’ policies towards Japan in the IWC, in spite of 
support from the Science Committee. In turn, because Japan is convinced of 
Australia’s attitude towards them as cultural imperialists, they will hear 
nothing about their definitions of science and conservation. With this discourse, 
no one is going to win.  
 
IV. CONCLUSION: SOCIALLY CONSTRUCTRED SCIENCE IN 

‘AN ARENA FOR TOURNAMENTS OF VALUE’ 
 
Throughout the evolution of the IWC, from protecting the industry to the 
commercial whaling ban, the discourse and debates between the different 
opposing groups have become polarised and a culture of ‘us versus them’ has 
developed between pro- and anti-whaling states. Two different value 
spectrums have developed within the discourse from the different actors; one 
based on moral arguments from those who have no material interest in 
supporting the continuation of whaling95 and the remaining whaling nations 
who have a commercial interest, hold onto cultural traditions, or insist on their 
sovereign rights. If whaling nations are being told to stop whaling based on 
principles they do not share without any material incentives for acceptance, 
moral discourse will fail to convey their message and contribute to further 
alienation of the parties. Whaling discourse has become two parallel roads; 
while those with material incentives might be able to accept parts of a moral 
argument, the ethical standpoint will always see whaling on any account as 
wrong. The IWC was supposed to have collective decision-making, however as 
Japan notes: 
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If the hijacking of the Convention continues, if the politicization of 
science persists, if the traditions and cultures of people are sacrificed 
to appease other people’s sentiments and selective moral judgment, 
if international law continues to be disregarded, soon there will be 
no whaling nations at the IWC.96 

 
The power of the international regulations has alienated many actors, who 
choose to withdraw rather than await compromise, and the IWC has lost 
legitimacy. The worldview put forth by the IWC in the beginning has been 
challenged. There have been distinct shifts in the value discourse; from prizing 
the economic aspect of whaling, to respecting scientific data, to a reliance on 
moral and ethical considerations. The IWC meetings have become ‘an arena for 
tournaments of value’;97 a place for like-minded groups on both sides to 
compete for the higher power with the most convincing discourse. Thus, the 
IWC no longer deals with the whaling issue pragmatically. The whaling 
narrative by the public and politicians is a socially constructed science, where 
those involved construct their own narrative and evidence no longer matters. It 
no longer matters if a country uses scientific data to support the opportunity of 
sustainable whaling or the necessity for their whaling activities, as public 
opinion is influenced by the one who talks the loudest and appeals to our 
emotions. It is now a symbolic discourse for much greater questions of: 
sovereignty of states versus international cooperation; exploitation versus 
sustainability; and modernisation versus traditions.  
 
On 31 March 2014, the judgment of the ICJ case was passed in Australia’s 
favour. This might be the catalyst for Japan to leave the IWC, as other whaling 
nations have previously looked for alternative cooperative methods for 
sustainable whaling. Without bilateral cooperation, we might even have the 
undesirable result of a ‘Whaling Commission’ and an ‘Anti-Whaling 
Commission’.98 However, it seems that the discourse presented in the ICJ 
decision has taken a different turn. Despite the tone of the proceedings, the 
Court remained completely focused on whether or not the Japanese research 
programmes were reasonable and for the purposes of scientific research, 
concluding that Japan had not been able to establish this and that the special 
permits granted to the JARPA II programme are not for purposes of scientific 
research. The many references to practices, diet, history, morality and cultural 
imperialism were not addressed in the judgment which was refreshing to see, 
as it could therefore not be interpreted as an attack on Japanese culture and 
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their cultural and sovereign rights, and nor was it taken that way by the ICJ 
delegation.99 The judgment was of course welcomed with open arms by 
environmental and animal rights groups, and while it could still be driven by 
political or cultural convictions, it may well be the first step towards a 
discourse, which looks purely at the facts and evidence to determine the scale of 
whaling activities in the future. 
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