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The European Union is facing a ‘policy crisis’ in the field of asylum and immigration: The Dublin III 

Regulation is in need of a reform. The Regulation fails to ensure the rights of protection-seekers and 

distributes the responsibility for applications unfairly among Member States. Unable to find a joint solution, 

European Union institutions and States attempt to shift responsibility outside of their territory by 

cooperating with third countries such as Turkey at the expense of protection-seekers’ rights. To tackle the 

‘policy crisis’ a ‘true European response’ is needed. States must agree on a radical reform of the Dublin 

system in order to have the fundamental principles of solidarity and fair share of responsibility ensured. If 

not, the future of protection-seekers and economically weaker Member States will be at stake, and with that 

the very existence of the European Union itself. 
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Introduction 
 

‘In Europe, the refugee crisis is first and foremost a policy crisis’.1 This paper aims to confirm this 

sentence. More specifically, the paper focuses on the current Dublin system and its failure to 

safeguard the rights of protection-seekers2 and to ensure the principle of solidarity among States 

subject to the Dublin system (States). The first chapter of this paper introduces the reader to the 

Dublin system. More specifically, it evaluates the Dublin III Regulation3 (DIII) with a particular 

focus on protection-seekers’ rights. Subsequently, the section portrays the structural weakness of 

the Dublin system in failing to address fundamental principles. The second chapter illustrates the 

immediate outcome of the failure of the Dublin system. At the expense of protection-seekers’ 

rights, the European Union (EU) aims to outsource responsibility to third countries. As an example 

the EU-Turkey Statement will be evaluated. The third chapter portrays three potential future 

pathways of the Dublin system: the non-European response, the status quo response, and the true 

European response. As an example for the status quo response, the recent proposal by the 

Commission to amend the Dublin system will be evaluated. Finally, the true European response 

will be introduced together with radical ideas for the much-needed joint approach of States.  

 

Europe’s Responsibility for Protection-Seekers 
 

States are obligated by an extensive legal framework to protect and respect the rights of asylum 

seekers. Firstly, Art.14 of the Universal Declaration of Human Rights (UDHR) provides everyone 

with the right to seek and enjoy asylum. Secondly, all States are signatories to the 1951 United 

Nations (UN) Convention and its 1967 Protocol Relating to the Status of Refugees (1951 

Convention).4 The common policy on asylum, subsidiary protection, and temporary protection 

enshrined in Art.78.1 Treaty on the Functioning of the European Union (TFEU), and the right to 

asylum stipulated in Art.18 of the Charter of Fundamental Rights of the European Union (EU-

Charter), must be guaranteed in accordance with the 1951 Convention. In the ‘spirit of 

international cooperation’, as stipulated in its Preamble, the 1951 Convention sets out the 

requirements to grant refugee status (Art.1), prohibits the imposition of penalties on irregular 

entry of migrants (Art.31), and obligates signatories to protect refugees from non-refoulement 

(Art.33). Thirdly, States are subject to a regional set of rights. The EU-Charter contains rights 

applicable to protection-seekers, namely human dignity (Art.1), protection from inhumane and 

degrading treatment (Art.4), protection from removal, expulsion, and extradition (Art.19.2), and 

the right to an effective remedy and a fair trial (Art.47). In addition, Art.6.2 TFEU obliges all States 

to respect fundamental rights of the European Convention on Human Rights (ECHR). The ECHR 

contains important rights for protection-seekers, namely, prohibition of torture (Art.3), right to 

                                                 
1 Maarten Den Heijer and others‚ ‘Coercion, Prohibition and Great Expectations: The Continuing 

Failure of the Common European Asylum System’ [2016] CMLR 607. 
2 The scope of the Dublin system includes all applicants for international protection (Rec.10). The term 

protection-seekers will therefore be used throughout the dissertation to describe every migrant in the 

EU, whose request for sanctuary has yet to be processed. 
3 Regulation (EU) No. 604/2013 on establishing the criteria and mechanisms for determining the 

Member State responsible for examining an application for international protection lodged in one of 

the Member States by a third-country national or a stateless person [2013] L180/31. 
4 State Parties can be located here http://www.unhcr.org/protection/basic/3b73b0d63/states-parties-

1951-convention-its-1967-protocol.html <accessed 4 September 2016>. 

http://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-its-1967-protocol.html
http://www.unhcr.org/protection/basic/3b73b0d63/states-parties-1951-convention-its-1967-protocol.html
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liberty and security (Art.5), right to family life (Art.8) and right to an effective remedy (Art.13). 

Fourthly, the European Court of Justice (ECJ) and the European Court of Human Rights (ECtHR) 

established an extensive framework on rights for protection-seekers. Although the ECHR does not 

explicitly address asylum seekers’ rights, the ECtHR created jurisprudence for protection based 

on Art.3 ECHR regarding the principle of non-refoulement and extended the definition of 

‘inhuman and degrading treatment’ to living and housing conditions of asylum seekers.5  

 

Dublin III: A Fitness Check 
 

With the removal of internal borders through the enactment of the Schengen Agreement and its 

implementing Convention in 1995, applicants were given the opportunity to move across borders 

and apply for asylum in several States. This lead to the phenomenon of States not necessarily 

taking responsibility, but leaving applicants ‘in orbit’.6 Hence, a framework on responsibility 

allocation between States was needed. The ‘cornerstone’ of the Common European Asylum 

System (CEAS), the Dublin Convention, was drawn up in 1990 and came into force in 1997.7 In 

principle, the key rule of the Dublin system is that an application must be processed only once 

within the jurisdiction of only one State, which is determined by a hierarchy of criteria and 

procedures stipulated in the Regulation (Art.3.1 DIII). The Dublin Convention has since been 

reformed twice. Accepted in 2003, the Dublin II Regulation (DII)8 contained profound deficiencies 

in protecting fundamental rights of asylum-seekers and was soon in need of a recast. 

Consequently, the Commission issued a proposal for the reform in 2008, which was intensely 

debated for five years.9 Throughout the long-lasting negotiations, the ECtHR, the ECJ, as well as 

national courts were ultimately responsible to cover the deficiencies originating from DII through 

their case law. All except the United Kingdom (UK) and Ireland acceded to DIII in 2013, which 

came into effect in January 2014. 

 

The following paragraph introduces DIII with a specific focus on protection-seekers’ rights. More 

specifically, the section evaluates DIII in comparison to DII, whilst highlighting the lack of 

protection-seekers’ rights in certain provisions.  

 

DIII has two primary objectives stipulated in Rec.9. Firstly, - from the point of view of States – it 

aims to improve the effectiveness of the Dublin system. Secondly, - from the applicants’ point of 

view - DIII aims to enhance the protections afforded to applicants. Undeniably, the Preamble 

                                                 
5 Samantha Velluti, Reforming the Common European Asylum System – Legislative Developments and 

Judicial Activism of the European Courts (Springer 2014) 82. 
6 European Commission (Commission), Evaluation of the Dublin III Regulation (4 December 2015) 2 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/examination-of-

applicants/docs/evaluation_of_the_dublin_iii_regulation_en.pdf <accessed 3 August 2016>. 
7 Convention determining the state responsible for examining applications for asylum lodged in one 

of the Member States of the European Communities [1997] 97/C 254/01. 
8 Regulation (EC) No. 343/2003 on establishing the criteria and mechanisms for determining the 

Member State responsible for examining an asylum application lodged in one of the Member States 

by a third-country national [2003] L50/1. 
9 Proposal for a Regulation establishing the criteria and mechanisms for determining the Member 

State responsible for examining an application for international protection lodged in one of the 

Member States by a third-country national or a stateless person (Recast) 2008/0243 (COD). 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/examination-of-applicants/docs/evaluation_of_the_dublin_iii_regulation_en.pdf
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/asylum/examination-of-applicants/docs/evaluation_of_the_dublin_iii_regulation_en.pdf
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places a greater emphasis on humanitarian protection than its predecessors. It refers to the EU-

Charter and the ECHR (Rec.14), to international human and refugee rights (Rec.21), to human 

dignity (Rec.24), and to case law of the ECtHR (Rec.32). Moreover, the Preamble lists specific 

fundamental rights of the EU-Charter, namely human dignity (Art.1), prohibition on inhumane or 

degrading treatment (Art.4), respect for family life (Art.7), right to asylum (Art.18), the rights of 

the child (Art.24), and right to an effective remedy (Art.47) (Rec.39). Consequently, this Preamble 

provides a useful tool for future human rights oriented interpretation of the Dublin system by the 

European and national courts.10  

 

I. Scope of application 

 
In addition to applicants for refugee protection, DIII applies to all applicants for international 

protection (Rec.10). However, in practice this amendment may result in certain obstacles; some 

States, e.g. Switzerland and Liechtenstein, have not enshrined the concept of subsidiary protection 

into their national law.11  

 

II. Responsibility allocation 

 
By far the most noticeable amendment can be found in Art.3.2, which outlaws the transfer of an 

applicant to a State with ‘substantial flaws in the asylum procedure and in the reception 

conditions’ in order to hinder ‘inhuman or degrading treatment’. The Preamble equally highlights 

the severe consequences of deficiencies in asylum systems (Rec.21). Consequently, the 

determining State becomes responsible. The provision integrates landmark case law from both 

European Courts into DIII. In M.S.S. v. Belgium and Greece, the ECtHR addressed the precarious 

situation where States do not adequately implement the legal framework of the CEAS. The Court 

stated that Greece’s ‘asylum procedure is marked by such major structural deficiencies that 

asylum-seekers have very little chance of having their applications and their complaints under the 

Convention seriously examined (…)’.12 Subsequently, the ECtHR held in Tharakel v. Switzerland, 

that even though the Italian asylum system was not systemically deficient, the Swiss authorities 

were held to examine the applicant's individual situation; here, a family with six minor children, 

should have protection from the Italian authorities guaranteed.13  

 

In N.S. and M.E., reaffirmed in Bundesrepublik Deutschland v. Kaveh Puid,14 the ECJ responded 

to MSS, confirming inhumane and degrading treatment in accordance with Art.4 EU-Charter, ‘(…) 

if there are substantial grounds for believing that there are systemic flaws in the asylum procedure 

and reception conditions for asylum applicants’.15 However, Art.3.2 lacks a precise definition of 

                                                 
10 Francesco Maiani, ‘The Dublin III Regulation: A New Legal Framework for a More Humane 

System?’ in Vincent Chetail and others (eds) Reforming the Common European Asylum System (Nijhoff 

2016) 117. 
11 Constantin Hruschka, ‘The Reformed Dublin III Regulation – a Tool for Enhanced Effectiveness and 

Higher Standards of Protection?’ [2015] ERA Forum 472. 
12 M.S.S. v. Belgium and Greece App no 30696/09 (ECHR, 21 January 2011) para 300. 
13 Tarakhel v. Switzerland App no 29217/12 (ECHR, 4 November 2014) paras 116-118. 
14 Case C-4/11 Bundesrepublik Deutschland v. Kaveh Puid [2013] paras 33,35. 
15 Joined Cases C-411/10 and C-493/10, N.S. and Others  [21 December 2011] ECR I-13905 para 86. 
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‘substantial flaws’.16 Consequently, the European Courts will continue to carry the responsibility 

of defining the term in order to prevent violation of rights. Cases concerning the possible violation 

of Art.3 ECHR through systematic flaws in the asylum procedure and reception conditions have 

already been communicated to the ECtHR in S.B. and Others v. Sweden,17 concerning Hungary 

and in Abo Kafshaa and Others v. Belgium18 concerning Italy.  

 

III. Procedural rights 

 
DIII provides protection-seekers with a set of procedural rights. Firstly, Art.4 enshrines the right 

to information. The ECtHR confirmed the importance of information in gaining access to relevant 

procedures in Hirsi Jamaa and Others v. Italy.19 Secondly, Art.5 provides for the right to a personal 

interview. Regrettably, the provision does not name the exact time for the interview, which could 

lead to differing practices among States.20 Further, both rights are poorly implemented in certain 

States. Interviews are severely delayed and lack quality, whilst the information received by 

applicants does not fulfil the requirements stipulated in Art.4.1 but rather contains ‘general 

information’.21 

 

DIII further addresses the importance of the right to an effective remedy and stipulates the right 

to notification, legal assistance, and legal aid (Art.26;27;Rec.19). The right to an effective remedy is 

enshrined in Art.47 EU-Charter and Art.13 ECHR. The widened scope of procedural rights leads 

to the conclusion, that applicants may have the right to challenge any breach of substantial rights 

enshrined in the Dublin procedure and are not limited to grounds based on Art.3.2.22 Previously, 

the limitation to Art.3.2 was affirmed in Abdullahi v. Bundesasylamt, according to which an 

applicant could only challenge a decision by pleading systemic deficiencies.23 However, Peers 

points out that these new procedural rights give evidence for the conclusion that DIII ceases to be 

an intergovernmental text, instead growing into a supranational policy.24 Hence, according to 

Peers, Abdullahi is no longer relevant. This view was recently confirmed in Ghezelbash v. 

Staatssecretaris, in which the ECJ states that, ‘an asylum seeker is entitled to plead (…) the 

incorrect application (…) of the criteria for determining responsibility’.25 

 

IV. Family life 

 

                                                 
16 Hruschka (n.11) 478. 
17 S.B. and Others v. Sweden App no 62222/15 (ECHR, 17 December 2015). 
18 Ahmed Abo Kafshaa and Others v. Belgium App no 70929/14 (ECHR, 6 November 2014). 
19 Hirsi Jamaa and Others v. Italy App no 27765/09 (ECHR, 23 February 2012) para 204. 
20 Hruschka (n.11) 478. 
21 Proposal for a Regulation establishing the criteria and mechanisms for determining the Member 

State responsible for examining an application for international protection lodged in one of the States 

by a third-country national or a stateless person (recast) [2016] COM (2016) 270 final 9. 
22 Steve Peers, ‘Reconciling the Dublin System with European Fundamental Rights and the Charter’ 

[2015] ERA Forum 491. 
23 C-394/12 Shamso Abdullahi v. Bundesasylamt [2013] para 62. 
24 Peers, ‘Dublin System’ (n.22) 491. 
25 Case C-63/15 Mehrdad Ghezelbash v. Staatssecretaris van Veiligheid en Justitie [2016] para 61. 
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The right to respect family life is a fundamental right enshrined in the EU-Charter (Art.7) and 

ECHR (Art.8). The DIII Preamble emphasizes that ‘respect for family life should be a primary 

consideration of Member States’ (Rec.14). Further, DIII expands the definition of family members 

further (Art.2g;h), and includes the broader term ‘other family relations’ (Rec.17;18). 

 

However, DIII contains gaps in the protection of family unity. The scope includes only family ties 

existent prior to the application in the country of origin (Art.2.g). Consequently, families that 

formed in transit countries are not considered.26 Furthermore, DIII entails various different family 

criteria and combinations, an approach that has been described as not ‘coherent’ and to be ‘bound 

to confusion’.27 Further, national authorities do not accept evidence for family ties easily, and 

rather, demand documentary proof.28In addition, Art.16, which regulates the relationship of 

dependency, is weaker than the protection offered in K. v. Bundesasylamt. Art.16.1 merely allows 

assistance merely by the applicant’s child, sibling or parent, while Art.16.2 generally determines 

the State’s responsibility, where the assisting party resides. In comparison, the ECJ ruled the State, 

where the dependant person lives, is to be responsible, and included ‘mother-in-law’ and 

‘daughter-in-law’ to the definition of ‘family members’.29 According to Maiani, the broader scope 

of protection granted in the ruling, therefore, continues to be applicable under DIII.30  

 

V. Time limits 

 
The Dublin procedures can be severely delayed which leads to the postponed access to protection 

and halts the applicants’ integration process. DIII addresses this precarious issue, and stipulates 

various time limits for certain procedures, namely, for take charge and take back requests 

(Art.23;24), and for the transfer of an applicant (Art.29). However, the Commission indicates that 

the length of the procedures has not shortened.31 The ‘normal’ Dublin procedure can take up to 

ten months (take back requests) or eleven months (take charge requests) before the procedure for 

examining the claim for international protection begins.32  

 

 

VI. Detention 

 
Some States detain protection-seekers at the very beginning of the Dublin procedure, while others 

do so when the transfer request has been issued.33 Both European Courts have ruled on cases 

considering the violation of the right to lawful detention enshrined in Art.5 ECHR and Art.6 of 

EU-Charter. Concerning the Returns Directive,34 the ECJ ruled on the maximum duration of 

                                                 
26 Maiani, ‘DIII’ (n.10) 120. 
27 Hruschka (n.11) 477. 
28 ibid. 
29 Case C-245/11 K v. Bundesasylamt [2012] paras 40,54. 
30 Maiani, ‘DIII’ (n.10) 124. 
31 Commission, DIII (n.6) 4. 
32 ibid. 
33 Commission, DIV (n.21) 9. 
34 Directive 2008/115/EC on common standards and procedures in Member States for returning 

illegally staying third-country nationals [2008]. 
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detention,35 and prohibited detention based on the mere resistance to leave the territory.36 In Saadi 

v. United Kingdom, the ECtHR listed necessary conditions for lawful detention; a ruling, which 

was heavily criticized by dissenting judges for lacking a definition of an acceptable duration of 

detention.37 In June 2016, the ECtHR ruled in favour of an Iranian detainee as the Hungarian 

authorities did not conduct an individual assessment of the case nor did they take the applicants’ 

vulnerability into account.38 

 

DIII stipulates that a person can only be held in detention when there is ‘a significant risk of 

absconding’ (Art.28.2;2.n;Rec.20). Art.28 raises two questions. Firstly, is the risk of absconding the 

sole legitimate reason for detention? Peers affirms this question due to the importance of lawful 

detention.39 Secondly, what is the correct definition of absconding? The lack of a common 

definition in DIII may lead to individual interpretations by States and, thus, result in the risk of 

further arbitrary detentions.40 Consequently, both questions are left to be answered by the 

European Courts. Recently, the ECJ ruled in Policie v. Al Chodor, that Art. 2.n requires the 

objective criteria defining the existence of a risk of absconding to be defined by the national law of 

each State.41 

 

VII. Early Warning Mechanism 

 
Under DII, certain national asylum systems were feared to collapse. Therefore, the early warning 

mechanism was adopted to alert of particular pressure on and deficiencies in asylum systems 

(Art.33;Rec.22). To date, Art.33 has not been invoked, resulting in the actual scope and 

effectiveness of the provision remaining uncertain. According to some States, the conditions for 

the mechanism are never fulfilled, whilst others lament the lack of clear criteria provided in 

Art.33.42 Indeed, noticeably, Art.33 stipulates little obligations for States.43 Critically observed, the 

provision uses an ‘open-ended wording’ with a certain ‘vagueness’, and does not clearly establish 

which procedures or tools are given.44  

 

Solidarity and Shared Responsibility 
 

The fundamental principles of solidarity and shared responsibility remain unaddressed in DIII; 

only the symptoms have been treated.45 This chapter highlights the lack of solidarity among States, 

the lack of equal treatment of applicants, and the general lack of implementation of DIII.  

 

                                                 
35 Case C-357/09PPU Said Shamilovich Kadzoev [2009]. 
36 Case-61/11PPU El Dridi [2011]. 
37 Saadi v. United Kingdom App no 13229/03 (ECHR, 29 January 2008) paras 174,31,34. 
38 O.M. v. Hungary App no 9912/15 (ECHR, 5 July 2016) paras 52,53. 
39 Peers, ‘Dublin System’ (n.22) 492. 
40 Velluti (n.5) 48. 
41 Case C-528/15 Policie ČR v. Salah Al Chodor and Others [2017] para 28. 
42 Commission, DIV (n.21) 11. 
43 Peers, ‘Dublin System’ (n.22) 494. 
44 Maiani, ‘DIII’ (n.10) 140. 
45 Peers, ‘Dublin System’ (n.22) 487. 
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I. Definition 
 

For functioning refugee protection, cooperation between states is inevitable. The 1951 Convention 

emphasizes that ‘a satisfactory solution (…) cannot (…) be achieved without international co-

operation’ (4th Consideration).  The EU follows a similar approach through the fundamental 

principles of solidarity and of fair sharing of responsibility. As stipulated in Art.67.2 TFEU, the EU 

aims to form ‘a common policy on asylum, immigration and external border control, based on 

solidarity between States’. Further, Art.80 TFEU entails important features of the concept of 

solidarity. Firstly, solidarity and shared responsibility govern the EU policies on asylum (Art.80.). 

Secondly, the EU is obliged to create policies that redistribute unequal responsibilities between 

States (Art.80.2).  

 

Art.80 TFEU, a provision of primary law, mentions solidarity without explaining its scope, nature, 

or content.46 Even the Commission describes the principle of solidarity as a ‘nebulous concept’, 

given EU law lacks a definition.47 The European Parliament (EP) merely lists examples for internal 

solidarity, namely ‘mutual recognition of asylum decisions, operational support measures and a 

pro-active interpretation of the current Dublin Regulation’ and ‘resettlement, humanitarian 

admission and search and rescue at sea’ for examples of external solidarity.48 DIII mentions 

solidarity multiple times, but equally fails to provide a clear definition; it refers to the Stockholm 

Programme (Rec.7), calls for European Asylum Support Office (EASO) to provide solidarity 

measures (Rec.8), and urges balance between responsibility criteria in a spirit of solidarity (Rec.25).  

 

Other words used in EU law help to shape solidarity, namely, mutual trust and fair sharing of 

responsibility. DIII states that ‘solidarity (…) goes hand in hand with mutual trust (Rec.22).’ 

Mutual trust can be defined as ‘the reciprocal trust of States in the legality and quality of each 

other’s legal systems’.49 Further, solidarity can only be assured, when responsibility is fairly 

shared.50 Shared responsibility aims to distribute applicants fairly between States in accordance 

with their economic and geographical capabilities.51 This is a central part of solidarity, works as 

an incentive, and can be understood as ‘sharing norms, money, and people’.52 As described by 

Gray, ‘sharing norms’ is implemented by the legal framework of the CEAS, ‘sharing money’ is 

demonstrated through the incorporation of European Funds, whilst ‘sharing people’ is based on a 

much weaker approach only determined by a hierarchy of criteria listed in DIII. Lastly, Oxford 

Dictionaries defines solidarity as ‘mutual support within a group’.53 Thus, solidarity can be 

                                                 
46 Harriet Gray, ‘Surveying the Foundations: Article 80 TFEU and the Common European Asylum 

System’ [2013] Liverpool Law Review 179. 
47 Commission, DIII (n.6) 17. 
48 European Parliament (EP) Resolution on the situation in the Mediterranean and the need for a 

holistic EU approach to migration [2016] 2015/2095(INI) I. 
49 Evelien Brouwer, ‘Mutual Trust and the Dublin Regulation: Protection of Fundamental Rights in 

the EU and the Burden of Proof’ [2013] 9 Utrecht Law Review 136. 
50 Juergen Bast, ‘Deepening Supranational Integration: Interstate Solidarity in EU Migration Law’ 

[2016] EPL 296. 
51 Gray (n.46) 180. 
52 Gray (n.46) 176,179,186. 
53 Oxford Dictionaries, ‘Solidarity’ http://www.oxforddictionaries.com/definition/english/solidarity 

<accessed 3 September 2016>. 

http://www.oxforddictionaries.com/definition/english/solidarity


 

 

Europe’s Policy Crisis: An Analysis of the Dublin System 

 

10 

understood as a ‘general notion’ of support that applies to all States and EU Institutions, whilst 

shared responsibility is an actual ‘expression of solidarity’.54  

 

II. Responsibility Allocation Criteria 
 

DIII, like its predecessor, fails to construct a system based on shared responsibility. In principle, 

the first-entry State becomes responsible for examining the application. According to Art.13.1, a 

State becomes responsible for examining the applications of protection-seekers, who enter its 

territory irregularly. In the scenario where no State can be held responsible, Art.3.2 imposes the 

responsibility on the State, in which an application was lodged. In addition, there are only two 

possible voluntary approaches to determine responsibility, namely, the sovereignty clause in 

Art.17.1 and the humanitarian clause in Art.16.1.  

 

In 2014, only 8% of the accepted take back and take charge requests led to physical transfers of 

applicants.55 Considerably, the study names additional reasons for the lack of physical transfers in 

2014, namely: lengthy procedures until 2015, appeal procedures, or the high rate of absconding.56 

Nevertheless, the low transfer rate, implies that the first-entry State remains responsible.57 The 

Commission declared the lack of ‘consistent and correct implementation’ as the most profound 

problem of DIII.58 Equally, the EP affirmed that DIII has failed to achieve its goals. The Dublin 

system is not capable of processing a high number of applications, and the Recast has made it even 

more difficult to assign responsibility, resulting in the need for mechanisms like Eurodac and 

detention.59  

 

III. Infringement of Art.80 TFEU 
 

To be fair, the Dublin system was not originally designed as a mechanism to share responsibility.60 

The Commission refers to the Dublin system as a ‘responsibility assigning measure’, rather than a 

‘responsibility-sharing tool.’61 Nevertheless, as mentioned above, the EU has the duty to adopt 

asylum and immigration policies that are governed by the principle of solidarity. According to 

Bast, the failure of solidarity measures by the EU infringes Art.80 TFEU. The violation fulfils the 

conditions under ‘failure to act’, stipulated in Art.265 TFEU, which gives States and EU institutions 

                                                 
54 Dirk Vanheule and others, Implementation of Article 80 TFEU (EP, 2011) 8 

http://www.eurasylum.org/wp-content/uploads/2013/12/Study-as-published.pdf <accessed 2 

September 2016>. 
55 Commission, DIII (n.6) 6. 
56 ibid. 
57 Maiani, ‘DIII’ (n.10) 108. 
58 Commission, DIV (n.21) 11. 
59 EP Resolution 2015/2095 (n.48) 34. 
60 Susan Fratzke, Not Adding Up, The Fading Promise of Europe’s Dublin System (Migration Policy 

Institute Europe, March 2015) 4 

http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwigy7bjsafOAhV

sJsAKHdWKAs8QFggnMAE&url=http%3A%2F%2Fwww.migrationpolicy.org%2Fsites%2Fdefault%2

Ffiles%2Fpublications%2FMPIe-Asylum-

DublinReg.pdf&usg=AFQjCNGowJoj9AkyOtIpKX0RQn6AiADPPQ accessed 4. August 2016. 
61 Commission, DIII (n.6) 17. 

http://www.eurasylum.org/wp-content/uploads/2013/12/Study-as-published.pdf
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwigy7bjsafOAhVsJsAKHdWKAs8QFggnMAE&url=http%3A%2F%2Fwww.migrationpolicy.org%2Fsites%2Fdefault%2Ffiles%2Fpublications%2FMPIe-Asylum-DublinReg.pdf&usg=AFQjCNGowJoj9AkyOtIpKX0RQn6AiADPPQ
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwigy7bjsafOAhVsJsAKHdWKAs8QFggnMAE&url=http%3A%2F%2Fwww.migrationpolicy.org%2Fsites%2Fdefault%2Ffiles%2Fpublications%2FMPIe-Asylum-DublinReg.pdf&usg=AFQjCNGowJoj9AkyOtIpKX0RQn6AiADPPQ
http://www.google.de/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&ved=0ahUKEwigy7bjsafOAhVsJsAKHdWKAs8QFggnMAE&url=http%3A%2F%2Fwww.migrationpolicy.org%2Fsites%2Fdefault%2Ffiles%2Fpublications%2FMPIe-Asylum-DublinReg.pdf&usg=AFQjCNGowJoj9AkyOtIpKX0RQn6AiADPPQ
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the right to have an infringement established by the ECJ.62 Even the Commission affirms (albeit 

carefully) that the Dublin system ‘may have led to an unfair burden and may, according to some, 

therefore arguably be in violation of Article 80 TFEU’.63  

 

IV. Protection of Applicants 
 

This lack of shared responsibility comes with grave consequences for applicants. Rather than 

achieving mutual trust between States, a ‘fundamental distrust in each others practices and real 

intentions exist’.64  States are required to compensate the cost of registration, screening, reception, 

procedures, and possible returns, which triggers defensive behaviour.65 In practice, Malta, Greece, 

Italy, Spain, and Cyprus are left vulnerable due to their geographical position at the external 

borders of the EU, and are forced to diminish the influx of applicants into their territory. For 

example, in Italy the authorities conducted push back practices. These practices were condemned 

in Hirsi Jamaa v. Italy when about two hundred individuals within Italy’s jurisdiction were 

transferred via military ships back to Tripoli in 2009.66 Bulgarian authorities have been criticized 

for lengthy detention periods, lack of reception conditions, the inability to process applications, 

the lack of integration perspectives, and xenophobic mannerisms.67 Hungarian authorities have 

been condemned for the construction of a fence on the border to Serbia, Greece, and Turkey, for 

criminalising the irregular entry of protection-seekers.68 Thus, contrary to the Stockholm 

Programme, similar applications are not treated alike in all States.69 Facilities for protection-

seekers are in inadequate condition, applicants are not registered, procedures are delayed and 

asylum procedures become inaccessible.70 Accordingly, States violate the obligation to ensure 

access to asylum.71 Consequently, applicants have an incentive to travel to more ‘desirable’ 

States.72 As a result, the DIII leads to ‘severe imbalances’.73 In 2015, Germany, Sweden, Italy, 

France, and Hungary took in close to 70% of the absolute numbers of first-time asylum 

                                                 
62 Bast (n.50) 297. 
63 Commission, DIII (n.6) 17. 
64 Kris Pollet, ‘A Common European Asylum System under Construction: Remaining Gaps, 

Challenges and Next Steps’ in Vincent Chetail and others (eds) Reforming the Common European 

Asylum System (Nijhoff 2016) 95. 
65 Francesco Maiani, The Reform of the Dublin III Regulation (EP, June 2016) 23 

http://www.europarl.europa.eu/RegData/etudes/STUD/2016/571360/IPOL_STU(2016)571360_EN.pdf 

accessed 22 August 2016. 
66 Hirsi Jamaa v. Italy (n.19). 
67 Nevena Nancheva, ‘The Common European Asylum System and the Failure to Protect: Bulgaria’s 

Syrian Refugee Crisis’ [2015] 15 Southeast European and Black Sea Studies 445. 
68 European Council on Refugees and Exiles (ECRE), ‘Case Law Fact Sheet: Prevention of Dublin 

Transfers to Hungary’ (2016) 3 http://www.asylumlawdatabase.eu/en/content/ecre-case-law-fact-

sheet-prevention-dublin-transfers-hungary <accessed 16 August 2016>. 
69 European Council (EC), The Stockholm Programme – An Open and Secure Europe Serving and 

Protecting Citizens C115/01 [2010] para 6.2. 
70 Hemme Battjes and Evelien Brouwer, ‘The Dublin Regulation and Mutual Trust: Judicial Coherence 

in EU Asylum Law?’ [2015] 8 REALaw 184. 
71 Geoff Gilbert, ‘Why Europe Does Not Have a Refugee Crisis’ [2015] 27 IJRL 533. 
72 Commission, DIII (n.6) 4. 
73 Maiani, ‘DIII’ (n.10) 112. 

http://www.europarl.europa.eu/RegData/etudes/STUD/2016/571360/IPOL_STU(2016)571360_EN.pdf
http://www.asylumlawdatabase.eu/en/content/ecre-case-law-fact-sheet-prevention-dublin-transfers-hungary
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applications submitted in the EU in 2014.74 Hence, the first-entry criterion is counter-productive 

to establish solidarity within the CEAS; it does not take into account migration patterns or the 

geographic locations of States.75 As a result, States oppose each other, and the discussion of shared 

responsibility turns into a ‘dialogue of the deaf’.76 There are recent signs of a steady hardening of 

attitudes. In 2015, the Council adopted a decision on the relocation of 120.000 protection seekers 

from Greece and Italy to other States. 77 Slovakia and Hungary voted against the adoption of the 

decision and asked the ECJ to annul it. The ECJ dismissed the actions.78 Further, the Commission 

launched infringement procedures against the Czech Republic, Hungary and Poland for non-

compliance with their obligations under the decisions on relocation.79 

 

 

 

Interim Conclusion 
 

Contrary to its goals in Rec.9, DIII fails to safeguard protection-seekers as well as economically 

weaker States. As such, the root causes for the failure of DII have not been erased in its Recast. On 

the contrary, the responsibility criteria lead to an unequal distribution among States contrary to 

the principle of solidarity. As a consequence, States with a higher influx of applicants diminish 

their protection standards in a joint race to the bottom, leaving protection-seekers unprotected.  

 

The Consequence: The EU-Turkey Statement 
 

Unable to find a joint solution, the prevention of new arrivals into the Dublin territory amidst 

grave consequences for protection-seekers appears to be jointly agreed upon. As an immediate 

consequence to the failure of DIII, the EU-Turkey Statement (Statement) will be evaluated in this 

chapter. 

 

I. Background  
 

Collaboration with non-EU countries is vital for Europe’s migration policy. Especially European 

Readmission Agreements (EURAs) are used as a mechanism to counter irregular immigration. 

EURAs must pass through the legal procedure stipulated in Art.218 TFEU, combined with Art.79.3 

TFEU, which is jointly conducted by the Council, Commission, and EP. In order to implement the 

Return Directive successfully, the EU has negotiated agreements with 17 non-EU countries to 

                                                 
74 Commission, DIII (n.6) 11. 
75 Bast (n.50) 296. 
76 Phillippe De Bruycker and Evangelia Tsourdi, ‘Building the Common European Asylum System 

beyond Legislative Harmonisation: Practical Cooperation, Solidarity and External Dimension’ in 

Vincent Chetail and Others (eds) Reforming the Common European Asylum System (Nijhoff 2016) 510. 
77 Council Decision 2015/1601 of 22 September 2015 establishing provisional measures in the area of 

international protection for the benefit of Italy and Greece.   
78 Cases C-643/15 and C-647/15 Slovakia and Hungary [2017]. 
79 ‘Relocation: Commission launches infringement procedures against the Czech Republic, Hungary 

and Poland’ (Commission, 14 June 2017) http://europa.eu/rapid/press-release_IP-17-1607_en.pdf 

<accessed 26 November 2017>.  
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return individuals to their original country, one of which is Turkey.80 The EU and Turkish 

authorities signed the agreement in Ankara on 16 December 2013, which came into force on 1 

October 2014.81 The EURA obliges Turkey to readmit its own nationals (Art.3) and, in principle, 

third country nationals and stateless persons (Art.4).82 However, Turkey negotiated a three-year 

delay (until October 2017) before the EURA applies to third country nationals as well.83 Notably, 

EURAs are criticised for attempting to relieve the asylum procedures of States while transferring 

responsibilities to (mostly) less economically and politically stable third countries.84 As a 

consequence, the third country increases its border controls to third transit countries.85 The 

collaboration with Turkey proves this course of action - a government proven to be politically 

instable (latest) since the night of the coup in July 2016 followed by numerous arrests and arbitrary 

detentions and subject to many human rights violations in ECtHR judgements.86  

 

In recent years, Turkey has gained valuable bargaining leverage concerning Europe’s migration 

management. Turkey registered 3,320,814 Syrian refugees within its territory.87 The border 

between Turkey and Greece has become one of the main entry points for migrants to enter the 

EU.88 Therefore, numerous meetings between the EU and Turkey were conducted over the past 

year, finally resulting in the ‘EU-Turkey Statement’ (Statement) on 18 March 2016, which came 

into effect on 20 March 2016.89  

 

II. Content  

                                                 
80 European Readmission Agreements can be located here: http://ec.europa.eu/dgs/home-affairs/what-

we-do/policies/irregular-migration-return-policy/return-readmission/index_en.htm <accessed 26 

August 2016>. 
81 ‘Statement of Commissioner Malmström on the Entry Into Force of the Readmission Agreement 

between Turkey and the EU’ (Commission, 1 October 2014) http://europa.eu/rapid/press-

release_STATEMENT-14-285_en.htm <accessed 26 August 2016>. 
82 Agreement between the European Union and the Republic of Turkey on the readmission of residing 

without authorisation [2015] L143/3 (7 May 2015). 
83 Steve Peers and Emanuela Roman, ‘The EU, Turkey and the Refugee Crisis: What Could Possibly 

Go Wrong?’ (EU Law Analysis, 5 February 2016) http://eulawanalysis.blogspot.de/2016/02/the-eu-

turkey-and-refugee-crisis-what.html accessed 30 August 2016. 
84 Samatha Velluti, ‘External Aspects of EU Asylum Law and Policy – “New” Ways to Address “Old 

Woes”’ in Ademola Abass and Francesca Ippolito (eds) Regional Approaches to the Protection of Asylum 

Seekers (Ashgate 2014) 160. 
85 Evelien Brouwer, ‘Extraterritorial Migration Control and Human Rights: Preserving the 

Responsibility of the EU and its Member States’ in Bernard Ryan and Valsmis Mitsilegas (eds) 

Extraterritorial Immigration Control (Brill 2010) 210. 
86 ‘Turkey’s Coup Attempt- What You Need to Know’ (BBC, 17 July 2016) 

http://www.bbc.com/news/world-europe-36816045 <accessed 1 September 2016>. 
87 Information obtained from United Nations High Commissioner for Refugees (UNHCR) (last 

updated 26. November 2017) http://data.unhcr.org/syrianrefugees/country.php?id=224 <accessed 26 

August 2016>. 
88 Sarah Wolff, ‘The Politics of Negotiating EU Readmission Agreements: Insights from Morocco and 

Turkey’ [2014] 16 EJML 91. 
89 ‘EU-Turkey Statement’ (EC, 18 March 2016) http://www.consilium.europa.eu/en/press/press-

releases/2016/03/18-eu-turkey-statement/ <accessed 30 August 2016>. 

http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/irregular-migration-return-policy/return-readmission/index_en.htm
http://ec.europa.eu/dgs/home-affairs/what-we-do/policies/irregular-migration-return-policy/return-readmission/index_en.htm
http://europa.eu/rapid/press-release_STATEMENT-14-285_en.htm
http://europa.eu/rapid/press-release_STATEMENT-14-285_en.htm
http://eulawanalysis.blogspot.de/2016/02/the-eu-turkey-and-refugee-crisis-what.html
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http://www.bbc.com/news/world-europe-36816045
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http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/
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The action points of the Statement are as follows. The first half of the Statement sets out the 

practical measures of reducing irregular migration flow to the EU. First, in accordance with 

international and EU law, all new irregular migrants crossing from Turkey into Greek islands will 

be returned to Turkey; costs will be covered by the EU (1). Second, for every Syrian returned from 

Greece to Turkey, another Syrian will be resettled from Turkey to the EU (2). Peers describes this 

mechanism as a ‘trade in human misery’; a mechanism based on UN Vulnerability Criteria will be 

established for the process.90 Individuals who have not entered or attempted to enter the EU 

irregularly in the past will be given priority. Third, Turkey will prevent new irregular migration 

sea and land routes to the EU (3).  

 

The second half of the statement mirrors incentives for Turkey. The compromises for Turkey are 

conditional to the fulfilment and/or outcome of the above-mentioned approach. First, visa-free 

travels for Turkish citizens will be provided by all participating States until the end of June 2016 

(5). The deadline has now been postponed to October 2016 as the legal framework on terrorism 

and organized crime remains to be addressed by Turkey.91 Second, both parties welcome the 

upgrade of the Customs Union (7). Third, the procedure of accession will be re-energized (8). The 

EU has always had a special relationship with Turkey, who formulated its wish to accede to the 

European Economic Community as early as in 1959.92 16 out of 35 chapters of the accession 

negotiations are currently open.93 Following the passage of the constitutional referendum and the 

arrest and arbitrary detention of numerous Turkish and foreign citizens, Turkish accession talks 

have effectively stopped in 2017. Third, the EU and Turkey will jointly improve humanitarian 

conditions inside Syria, especially near the Turkish border, to give refugees more safe areas to live 

(9). Fourth, a Voluntary Humanitarian Admission Scheme will be implemented (4) and the EU 

will contribute EUR 3 billion to projects for refugees in Turkey concentrating on health, education, 

infrastructure and food by end of March 2016; the EU will mobilise additional EUR 3 billion until 

the end of 2018 (6). The financial assistance is long overdue. Regrettably, Jordan and Lebanon, who 

host the greatest (relative) amount of refugees, are not included into the scheme.94  

 

III. Implementation  
 

The implementation of the Statement began immediately. On 1 June 2016 the Turkish parliament 

extended the application of the EURA to third country nationals. Once the Turkish Council of 

                                                 
90 Steve Peers, ‘The Final EU/Turkey Refugee Deal: A Legal Assessment’ (EU Law Analysis, 18 March 

2016) http://eulawanalysis.blogspot.de/2016/03/the-final-euturkey-refugee-deal-legal.html accessed 26 

August 2016.  
91 Commission, Third Report on Progress by Turkey in Fulfilling the Requirements of its Visa Liberalisation 

Roadmap [2016] COM (2016) 278 final 8. 
92 Valentina Scotti, ‘The EU–Turkey Joint Parliamentary Committee and Turkey’s EU Accession 

Process’ [2016] The Hague Journal of Diplomacy 197. 
93 ‘Current Situation in Accession Negotiations’ (Republic of Turkey, 30 June 2016) 

http://www.ab.gov.tr/files/5%20Ekim/yatay_muzakere_tablosu__30_06_2016.pdf <accessed 3 

September 2016>. 
94 Laura Robbins-Wright‚ ‘The EU Humanitarian Admission Scheme for Syrian Refugees in Turkey 

(EU Law Analysis, 24 January 2016) http://eulawanalysis.blogspot.de/2016/01/the-eu-humanitarian-

admission-scheme.html <accessed 30 August 2016>. 
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Ministers decides on the application of the law, the transfers of third country nationals can be 

realized.95 In the meantime, the bilateral readmission protocol between Athens and Ankara of 

April 2002, as amended in March 2016, poses the legal basis for the return of irregular migrants 

under the Statement.96 In total, 1896 irregular migrants were returned to Turkey until September 

2017 while 8,834 Syrians have been resettled from Turkey to the EU.97 The number of irregular 

migrants arriving from Turkey has decreased significantly. Prior to the Statement about 1,740 

individuals crossed the Aegean Sea to the Greek islands each day, while 47 individuals arrived on 

average per day since 1 May 2016, which recently increased to 93 persons per day.98 However, it 

is possible that migrants now enter the EU from Italy through crossings from Libya.99 Moreover, 

Egypt has also received more migrants and refugees since the implementation of the Statement.100 

 

IV. Evaluation  
 

The Statement contains legal uncertainties and leaves many questions answered. For what period 

of time will the Statement be applied? What will happen to families whose members have entered 

the EU irregularly prior and others past 20 March 2016? What happens to migrants found in Greek 

waters instead of Greek islands? What will happen to non-Syrian refugees in Turkey? What will 

happen to refugees residing in Lebanon and Jordan? Will the planned safety zone at the border to 

Turkey really be safe enough for Syrians to return to their country? Who will protect migrants 

when using new and possibly more dangerous routes to reach the EU?  

 

Contrary to the EURA, the drafters of the Statement did not follow the legal procedure of Art.79.3 

and 218 TFEU. Thus, the statement is not legally binding and cannot be legally challenged as such; 

instead it can be described as a political commitment. This was confirmed by the ECJ on February 

28, 2017. In its opinion, the Court lacks jurisdiction to decide on the actions against the Statement 

brought by three protection seekers as the Statement is not considered an act of an institution of 

the EU, but rather an act of States with their Turkish counterpart.101 However, its implementation 

in individual cases through specific Greek and Turkish laws can be disputed in court.102  

 

                                                 
95 Commission, Second Report on the Progress Made in the Implementation of the EU-Turkey Statement 

[2016] COM (2016) 349 final 5. 
96 Darren Neville and others‚ On the Frontline: The Hotspot Approach to Managing Migration (EP, 2016) 

25 
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97 Commission, Seventh Report on the Progress Made in the Implementation of the EU-Turkey Statement 

[2017] COM (2017) 470 final 5,9. 
98 Commission, 2nd Report (n.95) 4; Commission, 7th Report (n.97) 2. 
99 Kelly Greenhill, ‘Open Arms Behind Barred Doors: Fear, Hypocrisy and Policy Schizophrenia in the 

European Migration Crisis’ [2016] 22 ELJ 330. 
100 Nikolaj Nielsen, ‘Egypt Blames EU-Turkey Deal for Refugee Spike’ (EUObserver, 31 August 2016) 

https://euobserver.com/migration/134829 <accessed 3 September 2016>. 
101 Cases T-192/16, T-193/16 and T-257/16 NF, NG and NM [2017]. 
102 Peers, ‘EU/Turkey Deal’ (n.90). 
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In J.B. v. Greece, the ECtHR communicated the first case concerning the implementation of the 

Statement.103 Prior and in accordance with the Statement, Greek authorities had decided for a 

Syrian of Armenian origin and Christian religion to be returned to Turkey, without examining the 

living conditions or assessing the particular circumstances for specific minorities on site. On May 

18, 2017, the court communicated to the Greek authorities their questions on the right to an 

effective remedy for the applicant (Art.3 in conjunction with Art.13 ECHR) as well as the detention 

and reception conditions in Turkey in relation to the applicants’ origin, religion and state of health 

(Art.3 ECHR). Hence, Greek and Turkish asylum procedures have to be taken into consideration 

in order to evaluate the Statement.  

 

The following chapter is limited to the evaluation of the first paragraph of the Statement, according 

to which irregular migrants crossing from Turkey into Greek islands will be returned to Turkey. 

This part poses the gravest legal uncertainty when concentrating on protection-seekers’ rights. The 

evaluation of domestic asylum legislation will be limited to certain examples, as a complete 

evaluation would exceed the volume of the paper.  

 

Access to asylum in Greece  
 

The deficiency of Greece’s asylum system has been subject to various rulings by the European 

Courts, ultimately leading to the suspension of transfers by other States under the Dublin system. 

As a consequence, the EU assigned a significant amount of funding for the field of asylum to 

Greece, namely, €294.5 million of the Asylum, Migration and Integration Fund; €214.8 million 

under the Internal Security Fund; €60 million of FRONTEX funding; €25 million for EASO in 

Greece; €133 million under emergency assistance, and €50.6 million under the European Refugee 

Fund.104 However, as affirmed by the Commission in February 2016, the Greek asylum system and 

reception capacities continue to lack in efficiency.105 The Commission estimated that the 

implementation of the Statement in Greece will cost an additional €280 million over the first six 

months.106  

 

The Greek asylum law 4375 of 2016107 (L4375) has been amended to further the implementation of 

the Statement in accordance with the Asylum Procedures Directive (APD).108 The implementation 

of the Statement increased the number of asylum applications. According to UN High 

                                                 
103 J.B. v. Greece App no 54796/16 (ECHR, 18 May 2017). 
104 Commission, Recommendation addressed to the Hellenic Republic on the urgent measures to be 

taken by Greece in view of the resumption of transfers under Regulation (EU) No. 604/2013 [2016] 

para 8; ‘Implementing the EU-Turkey Statement - Questions and Answers’ (Commission, 15 June 

2016) http://europa.eu/rapid/press-release_MEMO-16-1664_en.htm <accessed 3 September 2016>. 
105 Commission, Recommendation Greece (n.104) para 17. 
106 Neville and others (n.96) 18. 
107 Law 4375 On the Organization and Operation of the Asylum Service, the Appeals Authority, the 

Reception and Identification Service, the Establishment of the General Secretariat for Reception, the 

Transposition into Greek Legislation of Directive 2013/32/EC 

http://www.asylumlawdatabase.eu/en/content/en-law-4375-organization-operation-asylum-service-

appeals-authority-reception-identification <accessed 2 September 2016>. 
108 Directive 2013/32/EU on common procedures for granting and withdrawing international 

protection [2013]. 
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Commissioner for Refugees (UNHCR), 163,949 persons arrived Greece by sea in 2016.109 ‘Virtually 

all migrants’ have applied for asylum in Greece since 20 March 2016 in order to prevent the 

immediate transfer back to Turkey.110 Overcrowding, staffing shortfall, and the lack of an effective 

registration system lead to many unattended applications.111 Consequently, 141 Frontex and 

EASO employees are currently working in Greece as interpreters, asylum experts, and escort 

officers.112 

 

I. Individual Assessment 
 

Protection-seekers arriving from Turkey mostly originate from Syria, Iraq or Afghanistan and, are 

therefore likely to be granted asylum.113 Hence, only by declaring the applications inadmissible 

can Greece justify the immediate return of these protection-seekers to Turkey.114 According to 

APD, an application for international protection is inadmissible, if a third country is considered as 

a ‘first country of asylum’ (Art.33.2.b) or a ‘safe third country’ (c). Recently, the legal standards of 

L4375 have been lowered. While Art.54 and Art.56 list first country of asylum and safe third 

country as inadmissibility reasons, Art.55 has been fully abolished fully. In the past, Art.55 

required the Asylum Service to consider the safety criteria of the safe third country provision in 

order to determine whether a country qualifies as a first country of asylum.115  

 

APD enshrines the obligation for authorities to apply a methodology of case-by-case consideration 

in order to determine whether a particular country can be considered safe for a particular applicant 

(Art.38.2.b). It is uncertain whether Greece fulfils this obligation, and instead - contrary to the 

assurance in the Statement - conducts collective expulsion violating Art.19.2 EU-Charter and Art.4 

of Protocol No.4 to the ECHR. To be fair, the Statement assures that transfers to Turkey will only 

take place in accordance with international and EU law. However, due to the above-described 

deficiencies in the asylum system, it is highly unlikely that Greek authorities are even capable of 

assessing each case individually. Simultaneously, the Statement limits the case-by-case 

consideration for transfers to Turkey to three categories: individuals who have not applied for 

asylum will be sent back to Turkey; individuals who received temporary protection will be sent 

back to Turkey, the first country of asylum; and individuals who have not received temporary 

                                                 
109 Information obtained from UNHCR http://data.unhcr.org/mediterranean/regional.php accessed 3 

September 2016. 
110 Commission, 2nd Report (n.95) 4. 
111 International Commission of Jurists (ICJ) and ECRE, ‘Fifth Joint Submission of the International 

Commission of Jurists and of the European Council on Refugees and Exiles to the Committee of 

Ministers of the Council of Europe in the Case of M.S.S. v. Belgium and Greece (Application no. 

30696/09) and Related Cases’ (March 2016) 2 
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5th%20Submission%20MSS.pdf <accessed 2 September 2016>. 
112 Commission, ‘EU-Turkey Statement’ (n.104). 
113 Peers, ‘EU/Turkey Deal’ (n.90). 
114 Peers and Roman (n.83). 
115 ‘Greece: Asylum Reform in the Wake of the EU-Turkey Deal’ (Asylum Information Database (AID), 4 

April 2016) http://www.asylumineurope.org/news/04-04-2016/greece-asylum-reform-wake-eu-turkey-

deal <accessed 2 September 2016>. 
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protection in Turkey will be sent back to Turkey, the safe third country. Hence, the Statement 

functions as a ‘pushback agreement’.116  

 

II. Appeal Procedure 
 

In February 2016, the Commission criticised that the mandate of the Greek Appeal Committee 

ceased in September 2015 without the establishment of a new body.117 Accordingly, the newly 

amended L4375 introduces welcoming amendments to the appeal procedure, e.g., extended time 

limits to appeal a decision (Art.61). Further, applicants are granted a residency permit on 

humanitarian grounds in case their appeal procedure has been pending for over five years 

(Art.22.1.a). About 7800 of the 18500 appeals in current backlog will be eligible for the permit.118 

However, applicants continue to have limited possibilities to present their individual facts in the 

appeal procedure. L4375 contains provisions with legal uncertainties, e.g., visionary time limits 

for the appeal procedure at the border.119  

 

In case of a high influx of arrivals, appeals are examined within three days from their submission, 

and a decision will follow only two days later (Art.60.4.e), while the applicant has only one day to 

prepare for the interview (Art.60.4.c). Further, Art.60.3 does not mention an automatic suspensive 

effect for appeals; on the contrary, the court decides whether the applicant is allowed to stay ‘until 

the decision on the legal remedy is taken’.120 In addition, the actual implementation of provisions, 

e.g., of free legal aid remains uncertain (Art.40.7).121 Moreover, a personal hearing, stipulated in 

Art.26 Presidential Decree 113/2013, was not conducted in 6,502 appeal procedures in 2015.122 

Thus, a high risk of violating Art.3 and Art.13 ECHR continues to exist.  

 

III. Lawful Detention 

 
Art.46 L4375 allows detention of applicants under strict conditions, e.g., in case of the risk of 

absconding (Art.46.2.b) or danger to national security (2.d). The provision also stipulates a reduced 

maximum duration of detention, namely 45 days with a possible renewal (Art.46.4.b). Especially 

migrants arriving in Reception and Identification Centres on hotspots face a high risk of the 

violation of their right to liberty, and hence, lawful detention, enshrined in Art.5 ECHR.123 Third-

country nationals and stateless persons entering Greece irregularly ‘shall be directly led (...) to a 

Reception and Identification Centre’ (Art.14.1) and receive a ‘status of restriction of liberty’ 

                                                 
116 François Crépeau and Anna Purkey, Facilitating Mobility and Fostering Diversity 

Getting EU Migration Governance to Respect the Human Rights of Migrants (CEPS Paper No. 92, May 

2016) 22 https://www.ceps.eu/system/files/LSE%20No%2092%20Facilitating%20Mobility.pdf 

<accessed 2 September 2016>. 
117 Commission, Recommendation Greece (n.104) para 18. 
118 ICJ and ECRE, ‘M.S.S. v. Belgium and Greece’ (n.111) 5. 
119 Tineke Strik, ‘The Situation of Refugees and Migrants under the EU-Turkey Agreement of 18 

March 2016’ (Council of Europe, 19 April 2016) 9 http://www.statewatch.org/news/2016/apr/eu-coe-

parl-assembly-refugee-crisis-resolution.pdf <accessed 31 August 2016>. 
120 Neville (n.96) 25. 
121 Strik (n.119) 10.  
122 ICJ and ECRE, ‘M.S.S. v. Belgium and Greece’ (n.111) 12. 
123 AID (n.115). 

https://www.ceps.eu/system/files/LSE%20No%2092%20Facilitating%20Mobility.pdf
http://www.statewatch.org/news/2016/apr/eu-coe-parl-assembly-refugee-crisis-resolution.pdf
http://www.statewatch.org/news/2016/apr/eu-coe-parl-assembly-refugee-crisis-resolution.pdf


 

 

Europe’s Policy Crisis: An Analysis of the Dublin System 

 

19 

(Art.14.2). Contrary to EU law, the provision provides the authorities with the legal basis of 

systematic detention.124 According to Amnesty International (AI), detention centres of Lesvos and 

Chios operate ‘automatic’ without assessing protection needs of the individual applicant.125The 

criteria ‘threat to national security and public order’ are applied systematically.126 In addition, 

detainees, including pregnant women and children, have limited access to services and legal aid.127  

 

Safe Return to Turkey? 

 
On 5 May 2016, the Commission recommended to the Greek authorities to declare Turkey as a safe 

third country and first country of asylum as ‘all necessary legislative and other measures were 

conducted by Turkey’.128 This section evaluates whether Turkey meets the legal criteria of a first 

asylum country or a safe third country. A first country of asylum is a country where an individual 

has or will receive refugee status (Art.35.a APD), or other sufficient protection, including 

benefitting from the principle of non-refoulement (b). A country is considered as a safe third 

country, when ‘life and liberty are not threatened’ (Art.38.1.a), the principle of non-refoulement is 

respected (c); and the request of refugee status protection in accordance with the 1951 Convention 

is possible (e).  

 

I. Refugee Status in Turkey 

 
Turkey has improved its asylum legislation. The Law on Foreigners and International Protection 

No. 6458 of 2013 (L6458) came into force in April 2014.129 L6458 incorporates general principles of 

international and EU law, as well as case law of the ECtHR.130 It specifies requirements for 

assessing a safe third country similar to the APD (Art.74), and incorporates a new office for 

refugees and foreigners, the Directorate General of Migration Management (Art.103). It further 

strengthens the cooperation with UNHCR, whose employees gain access to applicants for 

international protection (Art.92). In addition, Turkey is a state party to the ECHR, recognizes the 

UDHR, and has ratified relevant international human rights treaties such as the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and the 

Convention on the Right of the Child.131  
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However, on 20 May 2016 an appeals tribunal in Lesbos overturned a transfer decision to Turkey 

- contrary to the Statement.132 According to the tribunal, the protection offered by Turkey is not 

equivalent to the rights required by the 1951 Convention. Indeed, in Turkey Syrians are classified 

as temporary protection applicants.133 While Turkey is signatory to the 1951 Convention, it has 

maintained the geographical limitation for refugees arriving from Europe.134 Hence, only 

individuals from European origin are included into the scope of the 1951 Convention; L6458 is 

shaped accordingly allowing a person of European origin to can claim refugee status (Art.61). In 

comparison, other individuals from outside of Europe can apply for the conditional and 

temporary refugee status (Art.62), or subsidiary protection (Art.63), which do not entitle them to 

gain long-term residency permits (Art.42.2). Accordingly, Syrians cannot receive the same legal 

status as a refugee under the 1951 Convention as dictated in Art.35.1.a and Art.38.1.e APD.  

 

II. Sufficient Protection in Turkey 

 
This section evaluates whether Turkey offers ‘sufficient protection’ as a possible alternative to 

being selected as a first country of asylum (Art.35 APD). While the APD does not define sufficient 

protection, UNHCR sets high standards, namely, ‘no risk of persecution; no risk of onward 

refoulement; adequate standards of living, right to work, health care and education; legal 

residence; assistance of persons with specific needs; and timely access to a durable solution’.135 

Proven by a vast number of landmark cases, both European Courts follow a similar approach: The 

actual implementation of legislation is essential in order to determine whether it is safe to transfer 

an individual to a certain country. In MSS, the ECtHR evaluated housing, living, and detention 

conditions in Greece to determine the violation of Art.3 ECHR (para.233;263;334). In the ruling, 

the Court took the opinion of UNHCR (para.292) and the Greek Helsinki Monitor (para.334) into 

account who both warned of the risk of direct or indirect refoulement to Turkey (para.192). 

Further, in NS, the ECJ highlighted violation of Art.4 EU-Charter through systematic deficiencies 

in asylum procedure and reception conditions (para.94). Hence, in order to determine whether 

individuals can safely be transferred back to Turkey, the housing, living, and detention conditions 

as well as the overall functionality of the asylum procedure must be taken into account. 

 

Access to Asylum 
 

According to Peers, access to asylum can hardly be ensured in Turkey. In his opinion, a 

‘dysfunctional asylum system’ and ‘inequalities in access to protection’ prevail.136 Strik agrees and 

describes the new asylum system as ‘not fully operational’ because of the overwhelming number 
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of applicants.137 Moreover, interviews conducted by Human Rights Watch (HRW) have 

ascertained that many protection-seekers have to wait for months until they can register for 

temporary protection.138 The Commission is well aware of the backlog of pending applications 

and, therefore, welcomes Turkey’s new approach to significantly reduce the number of 

applications.139 Turkey’s solution comes at the expense of non-Syrians whose applications will 

now be fast tracked in order to process future applications within six months. Thus, Turkey cannot 

currently offer ‘timely access to a durable solution’ as described in the definition of sufficient 

protection of UNHCR. 

 

Principle of Non-Refoulement 
 

L6458 addresses the principle of non-refoulement (Art.4). However, recent reports condemn 

refoulement practices in Turkey against protection-seekers arriving from Syria or Iraq. Research 

of AI revealed that Turkish authorities have expelled about 100 Syrian men, women and children 

per day to Syria since the middle of January.140 Previously, Turkey has been subject to the violation 

of Art.3 ECHR before in the past. For example, in M.B. and Others v. Turkey, the ECtHR 

condemned the planned transfer of individuals back to Iran, despite their recognition as refugees 

under the UNHCR mandate.141 Thus, contrary to the definition of sufficient protection of UNHCR, 

the risk of refoulement continues to exist. 

 

Housing and Living Conditions 

 
In combination with Art.91.2 L6458, the Temporary Protection Regulation (TPR) specifies the 

reception conditions of protection-seekers in Turkey.142 TPR stipulates access to health care (except 

access to private health institutions), education, the labour market, and social assistance (Art.26-

28). However, it is highly doubtful that Turkey provides for sufficient housing and living 

conditions. Firstly, the legal text of L6458 and TPR contain gaps in protection. The texts employ 

the word ‘may’ rather than ‘shall’ for certain obligations of the government; thus, they cease to 

create a mandatory obligation. According to L6458, ‘applicants and international protection 

beneficiaries shall provide their own accommodation’ (Art.95.1), while the Directorate General 

may establish reception centres (Art.95.2).  Health centres (…) may be established (Art.27.1.a TPR). 

Further, individuals staying outside of the temporary accommodation centres may benefit from 

the aforementioned services (Art.38.2 TPR). Further, in case the individual does not comply with 

certain obligations such as residing in predetermined places (Art.33.2.a TPR) or fulfilling their 

reporting duty (b), access to education, emergency health services, and other rights can be denied 

(Art.35.2). Secondly, the implementation of these services in practice is highly questionable. 
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Turkey’s refugee camps are overcrowded, leading to Syrians being legally able to reside outside 

of camps with limited outreach to the government.143 Rising rental prices and overcrowded houses 

put non-camp Syrians in an even more vulnerable position.144 They face social problems such as 

homelessness and unemployment.145 Turkey adopted a new regulation in January 2016, according 

to which Syrian temporary protection beneficiaries are eligible for work permits.146 However, 

according to HRW, the permit is limited to certain residency criteria and to the sponsoring by an 

employer.147 Thus, contrary to UNHCR’s definition ‘adequate standards of living and work rights’ 

are not ensured in Turkey. The EU is well-aware of these conditions. As part of the negotiations, 

Turkey has agreed to allow the EU to monitor refugee camps and centres.148 

 

Detention Conditions 
 

L6458 provides a legal framework for administrative detention. To give an example, it sets time 

limits for detention: six months for individuals subject to a removal decision (Art.57.3), and 30 

days for applicants of international protection (Art.68.5). Turkish detention conditions continue to 

be criticized. According to AI, protection-seekers have been physically ill-treated by officials and 

were not granted visits by lawyers or family s.149 In Turkey, the violation of lawful detention (Art.5 

ECHR) has been subject to various judgements of the ECtHR. For example, in Abdolkhani v. 

Turkey, the Court condemned ‘the absence of clear legal provisions establishing the procedure for 

ordering and extending detention with a view to deportation and setting time-limits for such 

detention’.150 Similar detention conditions were reaffirmed in 2015 in S.A. v. Turkey.151 

 

Interim Conclusion 

 
The Statement portrays the EU’s practice to outsource responsibility to third countries. The 

Statement currently pauses the influx of migrants arriving from Turkey into the EU at the expense 

of protection-seekers’ rights. Furthermore, the asylum procedure in Greece lacks a case-by-case 
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consideration of protection needs, while Turkey cannot offer sufficient protection as defined by 

UNHCR. Thus, all stakeholders fail to provide access to the asylum procedure. 

 

The Future 
 

There are three possible responses to the current situation. Firstly, the non-European scenario, in 

which no agreement at European level is found. Secondly, the status quo approach, through which 

the Dublin system will continue to be amended with marginal improvements to the existing 

system. In this capacity, the recently proposed Dublin IV Regulation152 (DIV) will be used as an 

example to portray the possible legal and institutional future of the system and its risks for the 

protection of applicants. Thirdly, the European response, in which EU institutions and States agree 

on a comprehensive revision of the Dublin system. In this desirable approach, the fundamental 

principles will be reformed radically in order to ensure the protection of applicants as well as the 

efficiency of the Dublin system. 

 

Non-European Response 

 
In the non-European response, the Dublin system is fully suspended and States resume their 

practices prior to the Dublin Convention. Without EU Directives, the asylum system of countries 

will be a set of national legislation in obligation to international frameworks such as the 1951 

Convention. At that time complicated ad-hoc negotiations between states were used to determine 

responsibility for applicants.153 As proven in the past, countries can deny responsibility more 

easily, with protection-seekers left in orbit. Access to asylum procedures and minimum standards 

can no longer be ensured for protection-seekers. The non-European response is not unlikely. 

Events over the course of this summer have shown that the future of the EU and, consequently, 

the CEAS are at stake; the UK has voted to leave the EU on the 23rd of June 2016, triggering calls 

of Marine Le Penn and other right-wing politicians for France, Italy, Austria and others to follow 

its example.154  

 

Dublin IV  
 

This chapter aims to portray the status quo approach. Instead of ensuring fundamental principles, 

obligations for States and applicants are intensified to generate strict implementation of the Dublin 

system. The Commission published a proposal for a recast of DIII in May 2016, thus, highlighting 

its intention to continue with the Dublin system in general (3.1). DIV aims to enhance the efficiency 

of the Dublin system, in particular to improve the efficiency, to reduce secondary movement, and 

to ensure a high degree of solidarity and fair sharing of responsibility between States (5.I).  

 

 

I. Allocation of Responsibility 
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DIV promises to emphasise the ‘lack of choice’ for applicants to choose the State of application, 

thereby diminishing secondary movement (Rec.22;29). For this, the Proposal emphasizes that the 

criteria to determine responsibility can only be applied once (Art.9.1). The State, which the 

applicant first entered (irregularly or legally), continues to be responsible for the processing of the 

application (Art.4.1;9.1;15.1). Moreover, the State remains responsible even when the applicant 

leaves the territory (Art.5.2;21.4). Hence, the Commission does not propose new criteria for 

allocation based on shared responsibility.  

 

The family and minor allocation criteria will be amended as follows. Welcoming is the proposal 

to broaden the term ‘family’ to include siblings, as well as families that were formed in transit 

countries (Rec.19;2.g). In accordance with Tarakhel, the State that transfers the minor is obliged to 

ensure that the receiving State implements appropriate measures concerning the asylum 

procedure and reception conditions (Art.8.4). However, the allocation of responsibility for 

unaccompanied minors has not been amended in the best interest of the child. Firstly, the State 

where the minor first lodged the application will, in principle, be responsible (Rec.20;Art.10.5). 

Thus, contrary to the proposal by the Commission in 2014 and the ECJ ruling MA, BT, DA, the 

responsibility will not be assigned to the State where the minor is present.155 Secondly, the term 

‘(unmarried) sibling’ has been separated from the term ‘family member’, thus, diminishing the 

scope of family unification for minors (Art.10;13).  

 

The new discretionary clause will be limited to (wider) family relations (Art.19.1-2). Thus, a 

regulation that codifies whether another State might still be able to declare responsibility after the 

first State decided the application to be inadmissible is missing.156 According to Hruschka, this 

limitation will contribute to the phenomena of protection-seekers in orbit.157 Peers highlights that 

the proposed limitation will eliminate open-door policies as conducted in Germany in 2015, when 

the Dublin system was suspended for Syrian nationals.158  

 

II. Rights of Applicants 
 

According to the EP, DIV is the first Proposal ‘to cut back on individual rights’.159 To be fair, the 

Proposal aims to specify procedural rights of applicants, e.g., to define what specific information 

the applicant must receive (Art.6), and to codify that the personal interview must be scheduled 

before the take charge request (Art.7.2). Further, DIV proposes amendments to the appeal 

procedure, i.e. a suspensive effect (Art.28.3). However, the request to challenge a transfer decision 
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must be lodged by applicants within seven days after receiving the notification of transfer 

(Art.28.2). In comparison, in Diouf v. Ministre, the ECJ affirmed a 15-day period to be 

appropriate.160 In addition, the scope of the appeal has been limited to grounds of inhumane and 

degrading treatment (Art.28.4) and family separation (Art.28.5). Thus, contrary to Peers, the 

Abdullahi ruling remains relevant, and the extension of the right to a legal remedy to violations 

of all procedural rights remains unconfirmed by the Commission. Published in June 2016, the 

ruling Ghezelbash clearly contradicts the proposed Art.28, and is anticipated to have a significant 

impact on future negotiations. In its current form, Art.28 gives room to the possible infringement 

of the right to legal remedy enshrined in Art.13 ECHR and Art.47 EU-Charter.161  

 

Detention continues to take place as stipulated under DIII, but time limits have been shortened 

from two months to two weeks for take back requests/notifications, which the responsible State 

then must reply to within one week (Art.29.3). The transferral of the detainee shall take place 

within four weeks rather than six weeks, and the detainee must be released if the responsible State 

fails to respond to the request within four weeks (Art.29.3). The shorter time limits for the appeal 

processing and detention are welcoming. However, it is questionable whether States which receive 

a large amount of applications, will be able to process them in a timely manner. As discussed 

above, certain States already cannot meet the current (longer) deadlines, which leads to the 

conclusion that the deadlines in general are not the problem but merely a symptom.  

 

III. Gatekeeper Responsibilities 
 

The State, where the first application is lodged, has certain obligations (Art.3.3-5;Art.20-26;Art.40).  

States are obliged to investigate whether the application is inadmissible (Art.3.3-5) and whether 

family criteria prevail (Art.20.3). If so, the State remains responsible to return the applicant to that 

country after conducting a security check of the applicant (Rec.17;Art.3.b.ii;3.5;40.1). The State 

stays responsible beyond the examination of the application (Rec.25; Art.20.2-7), including the 

examination of international protection and possible take back requests (Rec.12; Art.20). DIV aims 

to tackle the lack of physical transfers under the Dublin system. For this, States are offered tools to 

enforce transfer requests more easily. Take back requests have been transformed into ‘simple take 

back notifications’, which ‘do not require a reply, but instead an immediate confirmation of 

receipt’ (Rec.26;Art.26.3). Time limits for requests have been shortened further, namely, one month 

for take charge requests (Art.24;30.1) and take back requests (Art.25). In addition, past deadlines 

for submitting take back requests or for effective transfers will not shift responsibility to a different 

State anymore (Art.26;30).  

 

This procedure matches with the current practice of the Statement.162 The cancellation of the 

Statement would leave Greece fully responsible for protection-seekers who entered its territory 

from Turkey.163 However, the extended obligations will be difficult to implement in practice, since 

States ‘are generally reluctant to assume responsibility outside the order of the criteria’.164 Further, 

these ‘gatekeeper responsibilities’ are likely to backfire, and may operate as incentives not to 
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register applicants within their territory.165 Hence, the defensive behaviour of States will continue 

and lead to a lacking in minimum standards of protection and delayed access to the asylum 

procedures. In any case, secondary movement is unlikely to be solved through assigning stricter 

obligations to States. 

 

IV. Applicants’ Penalties 

 

DIV proposes another solution to secondary movement, being to stipulate procedural and material 

consequences for the applicant in case certain legal obligations are not fulfilled. Procedural 

consequences are proposed as follows. If the applicant does not comply with the first-entry 

criterion (Art.4.1), the State will not transfer him/her back but examine the application in the 

accelerated procedure stipulated in Art.31.8 of the APD (Rec.22;Art.4.2-3;5.1;20.1.b;20.3). Even 

though basic guarantees are followed in the accelerated procedure, the applicant will be treated 

similarly to a falsifier (Art.31.8.a, c, d, e), as arriving from a safe third country (b), or as a threat to 

national security (j). Under certain conditions, further penalties include an application to be treated 

as a ‘subsequent application’ (Art.20.4), where new evidence is necessary, or even to be prohibited 

to lodge an appeal within the Dublin territory (Art.20.5). Further, the applicant is obligated to 

comply with the transfer decision and to be available to the authorities (Art.4.3). Moreover, 

information submitted too late (no later than during the interview) will not be accepted (Art.5.4). 

The unaccompanied minors’ right to a representative only exists in the State, where he is obliged 

to be present (Art.8.2). Material consequences are proposed as follows. The entitlement to the 

reception conditions enshrined in Art.14-19 of the Reception Standards Directive is suspended 

once the applicant violates Art.4.1 (Art.5.3). Violations include the denial of schooling and 

education of minors (Art.14), of access to labour market (Art.15), of vocational training (Art.16), of 

material reception conditions (Art.17;18), and of health care (Art.19) with the exception of 

emergency health care.  

 

The Commission aims to force protection-seekers to comply with the prohibition of secondary 

movement out of fear.166 Contrary to the 1951 Convention (Art.31), the Commission aims to 

penalise irregular entry. As shown above, unaccompanied minors are not excluded from the 

penalties. The fast tracking of procedures and the elimination of the right to lodge an appeal will 

enhance the risk of refoulement and the right to a legal remedy.167 Equally, the material penalties 

are likely to result in the violation of Art.3 ECHR and Art.1 EU-Charter. As established above, the 

ECtHR extended the protection from degrading and inhumane treatment to housing and living 

conditions. Equally, the ECJ highlighted the right to human dignity enshrined in Art.1 EU-Charter 

in Cimade and GISTI.168 Moreover, the limited access to social rights is a violation of the 1951 

Convention (Art.20;21), the EU-Charter (Art.34;35), and (possibly) national constitutions.169 

Considering the severe consequences, the provisions fail to include a detailed explanation of the 

scope, time frame, and nature of the penalties. For example, reasons why information or 

documents were not submitted on time are not codified in DIV. This may lead to individual 

interpretations by States, potentially resulting in legal uncertainty and further lack of protection 
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for applicants. To summarize in Peers words, ‘asylum-seekers (…) will be left to starve in the 

streets – even children, torture victims and other vulnerable people’.170  

 

 

 

 

 

V. Shared responsibility 

 

‘Sharing people’ 
 

The Commission proposes a practical approach to implement shared responsibility by monitoring 

and calculating all applications received by each State (Rec.10;Art.22;23). Chapter IV proposes an 

approach similar to the (failed) Art.31 of the Commission’s proposal in 2008, which proposed the 

possible suspension of transfers to States in distress. The mechanism replaces the early warning 

and preparedness mechanism stipulated in Art.33 DIII (Rec.3). The ‘corrective mechanism’ aims 

to alert the stakeholders once a State receives a particularly disproportionate number of 

applications (Art.34). For this, an automated system will monitor all applications (Art.41;42). The 

disproportionate number of applications is determined by a reference key that calculates equal 

50% weighting of the size of the population and the total GDP of a State (Rec.9;32;33;34). Thus, the 

Commission addresses the critic of not having considered the economic capability of each State. 

The mechanism is automatically triggered once a State receives a number of applicants that 

exceeds 150% of its capacity (Art.36;41). As a result, responsibility is allocated to other States (39.c-

h). The State then is compensated with EUR 500 for each conducted transfer (Art.42). The assigned 

responsibility can be refused due to national and public security (Art.40). Therefore, in order to 

protect families, family members are allocated to the same State (Art.41).  

 

The result of the automated system will hardly be surprising since DIV fails to fundamentally 

change the responsibility criteria. Most likely, the alert will be triggered fast concerning the 

number of arrivals in Greece and Italy. The reference key of 150% is set too high, as the State’s 

asylum system would have already received 50% over its capabilities. After the alert, the allocation 

procedure will take time to be implemented, during which applicants cannot sufficiently be 

ensured access to their asylum procedure and reception conditions. The reference key should be 

triggered by 90% instead in order to gain enough time to react accordingly. In addition, EUR 500 

is unlikely to compensate the costs of transfer. More importantly, it is questionable why States 

should agree on this corrective mechanism considering that Art.31 of the 2008 Proposal was 

rejected.  

 

‘Sharing money’  
 

A State can decide to (temporarily) suspend the corrective mechanism for a twelve-month period 

(Rec.35;Art.37). As a result, applicants are allocated to other States. However, this State must make 

a contribution of EUR 250,000 per applicant to the State that subsequently becomes responsible. 

The Proposal does not limit the number of times a State can suspend the corrective mechanism.171 
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Peers describes this part ‘as a fantasy on top of a fantasy’, since the idea of financial contribution 

has already been rejected by States before.172 He suspects this provision is merely intended as a 

negotiating position, to address Greece’s debts, or as a divisionary tactic for other amendments 

described above.173 

 

The European Response 

 
Goodwin-Gill calls for ‘a truly European response’ to the current situation, meaning a scenario in 

which ‘Europe’s refugees enjoy European asylum, European protection and the rights and benefits 

accorded by European law’.174 This section proposes radical structural changes to the Dublin 

system. Needless to say, a radical reform will face high obstacles. States are not particularly eager 

to receive more protection-seekers or to surrender further power in immigration matters to the 

EU.175 State sovereignty, including territorial supremacy and self-preservation, has a substantial 

impact on asylum policies.176 Strong national interests, specifically economy, efficiency, and 

security, rather than human rights and fairness remain the leading factors in the EU’s asylum 

debate.177  

 

Among political campaigns it is popular to use immigration as scare tactics for endangering 

national security, employment rates and the welfare system. The recent Brexit campaign can be 

used as an example. One of the arguments of the ‘Leave Vote’ campaign was Turkey’s possible 

EU membership, whose citizens were alleged to pose a threat to national security and - due to their 

high number of offspring – to public services.178 However, as long as asylum systems are regulated 

on a national level, Dublin, or a similar tool will remain of necessity within the EU.179 In order to 

gain a well-functioning Dublin system both - the efficiency of the system and the protection of 

applicants - need to be enhanced. To this end, a radical reform of the Dublin system is necessary.  

 

 

I. Failing Principles of the Dublin System 

 
The cause of secondary movement, rather, not its symptoms, needs to be addressed. For this 

purpose, shared responsibility must to be ensured, and certain principles must be abolished.  
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Ensure Shared Responsibility 

 
The Dublin system will only prevail if States are willing to establish a more forceful relocation 

scheme.180 Especially States which currently receive lesser applicants than others must enhance 

their support by ‘sharing people’.181 For this theoretical and operational changes are necessary. 

Firstly, the term solidarity in Art.80 TFEU must be defined in a precise and transparent manner. 

The lack of a definition for solidarity, a fundamental principle in EU primary law, brings legal 

uncertainty. Secondly, a ‘central collection of applications’ at EU level must be established.182 The 

EP has recently recommended such a system through the establishment of hotspots where the 

distribution could take place.183 The EP envisions protection-seekers to be seen as seeking 

protection in the EU ‘as a whole and not in an individual Member State’. Evidently, the hotspots 

would have to be coherent with the protective legislation for applicants, rather than become hastily 

screening procedures as is feared by experts considering the examples of Greece and Italy.184 

Thirdly, once the applicants are registered at EU level, States will have to come to an agreement 

on a fair and binding distribution key. The Eurasylum proposal introduced four models based on 

the GDP per capita, and the size and density of the population, while the German Institute for 

International and Security Affairs proposed to add the criterions of geographic area and 

unemployment rate.185 A similar approach to the proposed distribution key in DIV can be fruitful. 

In addition to the already listed criteria, the unemployment rate and – in the beginning - the 

number of resettled refugees and of applications in the past five years should be included.186 In 

addition, the preferences of applicants should be considered as well (see below). One step further, 

outside of the responsibility allocation concept of the Dublin system, the idea of centralized criteria 

for refugee status determination may further reduce circumvention of the Dublin system.187  
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The approach will face obstacles in practice; the Dublin system will cease to be an 

intergovernmental approach. Further, certain States will have to agree on accepting a bigger 

responsibility for applicants. As such, new obligations may need to be implemented in a (possibly) 

more forceful manner.188 However, shared responsibility will reward States with an overall 

enhanced protection within the EU, further ‘collective stability’,189 and trigger good relations 

among States.  

 

Abolish the Criterion of Irregular Entry 

 
Once the applications are processed at EU level, the criterion of irregular entry to assign 

responsibility is no longer needed. On the contrary, irregular entry should cease to be a criterion 

for the allocation of responsibility.190 As described above, the principle triggers severe imbalances 

among States, and secondary movements among applicants.  

 

Abolish the ‘No Right to Choose’ Principle 

 
Another disadvantage of the secondary movement is that an applicant’s preferences are neglected. 

Crépeau, the Special Rapporteur on the human rights of migrants, proposed the ‘free choice’ 

approach in 2015. According to him, ‘asylum seekers should be able to register their asylum claim 

in the country of their choice.’191 Indeed, the preferences of applicants should be given more 

consideration in order to diminish secondary movement, especially social and cultural 

connections and labour opportunities. While the Dublin system includes family criteria, in 

practice, family reunion is scarce, forcing protection-seekers to enter the State irregularly to join 

their relatives.192 According to Rapoport and Moraga, a ‘matching system’ should take both 

interests – of States and applicants – into account.193  States name their preferences concerning skill 

level, nationality, and other characteristics of protection-seekers, followed by applicants accepting 

States based on their own ranking of preferences. In theory, the ‘matching system’ appears to be 

worth a try. However, the opportunity of States to choose their applicants freely may trigger 

discrimination to certain marginalized groups, such as unskilled labourers. While preference 

based on ethnicity and religion are unsupported by international human rights law, heritage and 

last names may reveal the religion of an applicant. Taking the current rise of racism into 

consideration, States may find loopholes to discriminate against the Muslim believers. However, 

another practical approach is noteworthy. Williams recommends a system, where protection-

seekers are registered in the State of first entry, and are given travel documents and financial 
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assistance from a collective budget before continuing their travels to their desired destination.194 

According to him, the free-choice approach would merely require an amendment of DIII. 

 

The ‘free choice’ approach is feared by ‘desirable’ States to work contrary to the principle of shared 

responsibility and to trigger the so called ‘snow-ball effect’ as more and more individuals join their 

relatives.195 Consequently, States might diminish their reception and procedural standards.196 If 

so, monetary solidarity schemes, resources for emergency measures, and special EU funds must 

ensure financial compensation for this scenario.197  

 

Abolish the Criterion of Secondary Movement 
 

As proven by the Statement, the EU aims to reduce secondary movement by cooperating with 

economically and politically less stable countries. The phenomenon of secondary movement is 

globally used to reject asylum applications as fraudulent or manifestly unfounded.198 Accordingly, 

protection-seekers, who have not arrived directly from their countries of origin, cannot claim 

protection. However, the 1951 Convention does not condition the refugee status to the first safe 

country available.199  

 

In Ratna Omidvar’s opinion, Senate of Canada, the approach is considered to be outdated as 

individuals cannot be expected to wait for help to arrive.200 At the least, the bar of the criteria for 

first country of asylum and safe third country must be raised. As an example, Legomsky names 

the ‘complicity principle’ according to which ‘no country may send anyone to another country, 

knowing that the latter will violate rights which the sending country itself is obligated to 

respect’.201  

 

II. Establish New EU Bodies 
 

Minimum standards for protection-seekers need to be equally ensured in all States. For this, the 

proper implementation of common provisions must be supervised more carefully. The 

establishment of new EU bodies – the Asylum Agency and the Asylum Court - is essential to 

monitor the proper implementation of the Dublin system.  
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The Asylum Agency 

 
According to Goodwin-Gill, the implementation of the CEAS through twenty-eight national 

systems was always destined to fail.202 Peers agrees, and calls for a new forum to coordinate 

national policies on a regional level.203 Moreover, the Commission has recently proposed to 

strengthen the role of EASO.204 Some experts welcome the approach as a fast solution205 while 

others describe it as insufficient.206 Instead, a new ‘EU Migration, Asylum and Protection Agency’ 

should be established to further implement policy goals of the EU.207 The legal basis of the Agency 

is Art.78.2.e TFEU, according to which the EP and the Council are empowered to establish 

measures for determining the responsibility of States.208 One of the main tasks of the Agency will 

be to process applications at EU level, followed by fairly distributing the applicants among 

States.209 In addition, the Agency will be empowered to monitor proper implementation of the 

CEAS framework in compliance with EU and international standards linked to the Dublin system, 

e.g., the Qualification Directive, the Return Directive and the Reception Directive.210 Funding will 

be offered via the EU budget or through contributions from States in proportion to their respective 

GDPs.211 Both approaches, the Agency or the empowerment of EASO, will have to be determined 

in a precise manner and – most importantly – in accordance with the EU’s mandate and national 

constitutions.212 Otherwise, a clash between the mandate of the Agency and the power of States to 

execute parts of the asylum procedure are bound to happen.213 

 

The Asylum Court 
 

The interpretation of EU provisions must be uniform in all States.214 Proven by many examples, 

the case law of both European Courts has become irreplaceable to enhance the protection of the 

rights of applicants due to the failure of the Dublin system. However, both European courts and 

national courts are overburdened with disputes. Hence, it can take years for final judgements to 

be ruled. As shown above, DIII and DIV contain imprecise and unjust provisions in need of 

interpretation by an independent body. Applicants’ rights to human dignity, non-refoulement, 

lawful detention, and legal representation are at stake. Accordingly, Velluti calls for a EU ad hoc 

Asylum Court based on Art.257 TFEU to ensure faster protection and compliance with the 
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CEAS.215 In accordance with Art.257 TFEU, the EP and the Council have the mandate to establish 

‘specialised courts’. The Court will ensure common legal standards and understanding for 

protection-seekers and enhance the cooperation between States.216  Similar to Velluti, Hailbronner 

demands specialised ad hoc courts as well, though he envisages the courts to fully replace the 

recourses to national courts.217 The claims will be processed within three months (including the 

appeal), while claims concerning applicants originating from safe third countries will be processed 

within only one month. During these fast-track procedures applicants will not receive welfare. 

Admittedly, Hailbronner’s approach offers a solution to overburdened courts and lengthy 

procedures. However, by eliminating one level of jurisdiction the approach certainly does not 

enhance the protection of applicants. In contrast, Velluti aims to create a third jurisdiction below 

the ECJ. The Court would decide on appeals against final decisions of domestic courts, which then 

could be appealed on points of law before the ECJ.218 However, this desirable approach equally 

constitutes a ‘clash with reality’ as States are unlikely to be interested in another supranational 

court. As an incentive, Velluti offers overburdened national courts the decrease of asylum cases.219 

 

 

Interim Conclusion 
 

Out of the three possibilities, the European response is the most favourable one. Under DIV, States 

at the external borders of the EU and ‘desirable’ States will continue to be the main stakeholders 

in processing applications. In addition, the proposed penalties for applicants raise a serious 

concern regarding future rights violations. In comparison, the radical European reform promises 

shared responsibility among States and enhanced protection for applicants. To achieve this 

outcome, fundamental principles need to be reviewed and new, creative principles must be 

formed.  

 

Conclusion 
 

The current crisis is ‘not a migration or refugee crisis (…) but a crisis of solidarity and politics’.220 

Indeed, the current Dublin system functions inefficiently. While DIII enhances the protection of 

protection-seekers in theory, many new provisions lack precise wording and lead to the continued 

necessity for the European Courts to interpret the provisions. More importantly, the root causes 

for the failure of DII have not been erased in its Recast. Contrary to Art.80 TFEU, DIII is not 

governed by the principle of solidarity. The responsibility criteria lead to an unequal distribution 

of protection-seekers among States. This results in grave consequences for economically weaker 

States, as seen in the context of the asylum framework in Greece. In order to protect themselves, 
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States with a higher influx of applicants diminish their protection standards in a joint race to the 

bottom leaving protection-seekers without safeguard. Lacking a joint approach, the EU attempts 

to decrease the influx of migrants through cooperation with third countries. This cooperation with 

economically and politically less stable countries succeeds at the expense of protection-seekers. 

For example, the Statement nominates Greece and Turkey as the key stakeholders in tackling 

‘Europe’s Refugee Crisis’, and to decrease secondary movement. Both asylum procedures fail to 

respect protection-seekers’ rights as enshrined in international and EU law. Deficiencies in the 

asylum procedure in Greece risk collective expulsion, and Turkey cannot guarantee a functioning 

asylum procedure; non-refoulement, lawful detention, or adequate housing and living conditions.  

 

What will the future bring? The Commission’s vision for the future of the Dublin system is equally 

discouraging. The outcome of the corrective mechanism of DIV will hardly be surprising since the 

fundamental principles (and problems) of DIII will not be addressed. The first-entry criterion for 

responsibility prevails.  States at the external borders of the EU, and ‘desirable’ States, will 

continue to be the main stakeholders in processing applications. In conclusion, the Dublin system 

is in need of a radical reform to tackle its ‘policy crisis’. The use of the term ‘radical’ implies that 

fundamental rethinking must take place in order to achieve a variation of the Dublin system that 

enhances the efficiency of the system and safeguards the protection of applicants. However, DIII, 

the Statement, and the proposed DIV signal the lack of political will for such radical reform. 

Nevertheless, without a reform of the Dublin system a well-functioning allocation procedure 

cannot be created. The concepts of solidarity and shared responsibility need to be ensured in order 

to gain the full support of all twenty-eight States. To achieve full participation, EU law must offer 

a definition of solidarity and, thereby offer a shaped and mandatory guiding principle. Further, 

fundamental principles must be re-shaped. The criterion of secondary movement is outdated and 

the threshold of the concepts of first country of asylum and safe third country must be improved 

to respect the rights of protection seekers. A fair distribution key, which takes States economic 

capabilities and applicants’ preferences into consideration, is necessary. Furthermore, newly 

established EU institutions must supervise the coherent implementation of EU Directives, 

especially concerning protections seekers’ rights. A failure of Europe’s policy crisis brings grave 

consequences for all stakeholders – not ‘only’ for protection-seekers and concerned States, but for 

the future existence of the EU itself. 
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